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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

August 1998 I: A

TO THE BENCH, BAR, AND PUBLIC:

The Judicial Conference Advisory Committees on the Bankruptcy,
Civil, and Evidence Rules have proposed amendments to the federal rules
and requested that the proposals be circulated to the bench, bar, and public
for comment. The advisory committee notes explain the proposals. (The m

proposed amendments to the Bankruptcy Rules are contained in a separate
pamphlet and are posted at <www.uscourts.gov>.)

We request that all suggestions and comments, whether favorable,
adverse, or otherwise, be placed in the hands of the Secretary as soon as
convenient and, in any event, no later than February 1, 1999. (Comments
on the proposed Bankruptcy Rule amendments are due no later than January
1, 1999.) All communications on the rules should be addressed to the
Secretary of the Committee on Rules of Practice and Procedure,
Administrative Office of the United States Courts, Washington, D.C.
20544. As part of a two-year pilot project, comments may be sent
electronically via the Internet at <www.uscourts.gov>.

To provide persons and organizations wishing an opportunity to
comment orally on the proposed amendments, hearings are scheduled to be
held on the amendments to the Civil Rules in Baltimore, Maryland on
December 7, 1998; in San Francisco, California on January 22, 1999; and
in Chicago, Illinois on January 29, 1999. Hearings are scheduled to be held
on the amendments to the Evidence Rules in Washington, D.C. on October ''

22, 1998; in Dallas, Texas on December 4, 1998; and in San Francisco, q l

California on January 25, 1999.

Those wishing to testify should contact the Secretary of the
Committee at the above address at least 30 days before the hearing. The
advisory committees will review all timely received comments and will take
a fresh look at the proposals in light of the comments. If an advisory
committee approves a proposal, it and any revisions as well as a summary
of all comments received from the public wiil then oee ;oisiunied by itul -1 ri

Standing Committee. All comments are made part of the official record and
are available for public inspection.
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t~; *': .WK&The Judicial Conference Standing Committee on Rules of Practice
and Procedure has not approved these proposals, except to authorize their

publication for comment. The proposed amendments have not been
submitted to or considered by the Judicial Conference of the United States
or the Supreme Court.

Alicemarie H. Stotler Peter G. McCabe

b~s@x :1; ~ Chair Secretary
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PAUL V. NIEMEYER
CIVILRUILES

To: Honorable Alicemarie H. Stotler, Chair, Committee on Rules of W. EUGENE DAVIS

Practice and Procedure FERN M. SMITH

EVIDENCIERULES

From: Paul V. Niemeyer, Chair, Advisory Comnmttee on Civil Rules

Date: June 30,1998

Re: Reports of the Advisory Comunittee on Civil Rules

IINTRODUCTION

The Advisory Committee on Civil Rules met on March 16-17, 1998, at the Duke University - ,
Schoolof'Law. Atthisnmeetingitapprovedproposedaamendmentstoseveraldiscoveryruleswith - b
the recommendation that they be published for comment It also approved for publication proposed
amendments to Civil Rules 4 and 12 to provide, in an action against a federal officer or employee

* in an individual capacity, service on the United States and 60 days to answer.

The Committee also met on October 6-7, 1997, in Deer Valley, Utah. At this meeting, it

approved proposed amendments to Supplemental Admiralty Rules B, C, and E, and a parallel change
in Civil Rule 14 with the recommendation that they be published for comment.

3 - The background and explanation for the changes are provided in Part Il of this report, and

thd proposed amendments follow thereafter.

HIACTIONITEMS ' 1
RULES PROPOSED FOR PUBIUCATION

Discovery Rules 1
When I assumed responsibilities as Chair of the Civil Rules Advisory Committee, existing

proposals for change to the discovery mules had been pending for years. The Amejican Bar
Association hadsugested narrowingthe scope of discovery in the 1970s and this proposal to change
Rule 26 has been the centerpiece of a more recent proposal by the American College of Trial

Lawyers. Also, members of Congress had been pressing the Committee to make changes to the
protective order rule. And finally, complaints persisted about the overall cost of discovery. In

,addition, the Committee was beginning to receive the results from its 1993 experimental changes
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to authorize local courts to opt out of the new mandatory disclosure requirement. To focus a project
on these discovery proposals and to attempt to put all open items to rest, I posed the following

i'llhi'l'k~lquestion to the Committee:D

1. When fully used, is the discovery process too expensive for what it
i ;lil9Z; h. .S1 !5<S~j It contributes to the dispute resolution process?

2. Are there rule changes that can be made which might reduce the cost and
delay of discovery without undermining a policy of full disclosure?

3. Should the federal rules for discovery, applying to cases involving national
substantive law and procedure, as well as to cases involving state law, be

|M1 , made uniform throughout the United States?

In posing these questions, I did not intend that we again review the question of discovery abuse.
Rather, I suggested that we undertake to look at and evaluate the architecture of discovery as it was8

'I>^,,,. 2| l designed.

A discovery subcommittee, chaired by Judge David F. Levi, was appointed, and Professor
Richard L. Marcus was retained as Special Reporter. The subcommittee set to work immediately,
establishing the framework for a conference that was held in January 1997 with a group of litigators
drawn from a wide array of practice areas and locations. The views expressed at that conference

helped shape the planning for a major conference held at Boston College Law School in September

The Boston College conference, to which we invited members of the academic community,
-i~lll; the bench, the bar, and various bar associations, was particularly successful. We invited responses K

and ideas from the major bar associations and received written responses from the American Bar
*i''ttl'+il~ljit''Y'' PAssociation Section of Litigation, the American College of Trial Lawyers, the Association of Trial K

Lawyers of America, the Defense Research Institute, the Trial Lawyers for Public Justice, and the
Ki)Pt Kti~ill~iR'%l l 2 Product Liability Advisory Council. At our request, the Federal Judicial Center conducted a survey

of attorneys across the country about discovery, and we also asked the RAND Institute for Civil
Justice to reevaluate its database collected in connection with its work under the Civil Justice
Reform Act for information on discovery practice.

We learned from the Federal Judicial Center study, based on a survey of 2,000 attorneys to
if al,' < E 1 which it received 1,200 responses, that in average cases discovery costs represent about 50% of

litigation expenses, but that at the 95th percentile they constitute 90% of litigation costs. In high-
discovery cases, these costs were higher for plaintiffs than for defendants. Of all types of discovery,
depositions were the single greatest item of cost, costing nearly twice a& much, on average, as
document production.
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.; XCt ,/ ;,11,tThe study also revealed that 83% of those responding wanted changes made to discovery
ng rules, involving principally: (1) better access to judges; (2) greater uniformity of discovery rules; (3)

greater sanctions for abuse; and (4) adoption of a code of civility. We heard from practitioners
directly that depositions and document production presented the greatest costs.

After we received oral comments and papers from this wide group of rule users and students,
the following matters about discovery emerged:

1. The desire for information in connection with the resolution of civil disputes was
nearly universal. No one seemed to advocate the elimination of requiring full
disclosure of relevant information.

2. Discovery is now working effectively and efficiently in a majority of the cases, which

represent the "routine" cases. m

s 3. In cases where discovery was actively used, it was frequently thought to be
unnecessarily expensive and burdensome. Plaintiffs' lawyers seemed most
concerned with the length, number, and cost of depositions, and defendants' lawyers

r seemed most concerned by the number of documents required in document
production and the cost of selecting and producing them.

4. In districts where initial mandatory disclosure has been practiced, it is generally
liked, and the users believe that it lessens the cost of litigation.

5. There was an overwhelming and emphatic support for national uniformity of the
discovery rules, and almost all commuentors favored the elimination of the local ,y X"
options afforded by Rule 26. There was substantial disagreement, however, on what
the national rule should be.

X ~~~6. The belief was almost universal that the cost of discovery disputes could be reducedlll ruijjl,345t,,ph
by greater judicial involvement and that the earlier in the process that judges became

7. Many observed that the necessary strict observance of the attorney-client privilege,
and the current principles defining how that privilege is waived, added substantial
time to discovery compliance. Lawyers felt that a relaxation of the waiver rules for
purposes of discovery would significantly lessen costs.

8. It was generally believed that discovery costs could be reduced without eroding full
disclosure by adopting presumed limits on the length of depositions and on the scope
of discovery particularly in connection with the production of documents.

3 V~aV
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jj~4l 4 '"l'ltli iR~l' i~tll 9g Early discovery cutoff dates and firm trial dates were recognized as the best court 4
iKhri^:t:,glri~i~ejill;:l < 1 management tool to reduce the costs of discovery, and the RAND Institute data

appear to have confirmed that conclusion.

The discovery subcommittee drew from the Boston College conference and from the studies
conducted by the Federal Judicial Center and the RAND Institute to present a group of possible rule
revisions and alternatives to the October 1997 Advisory Committee meeting. The Committee
considered the options and provided instruction to the discovery subcommittee on various specific
changes that it would like to consider.

Following the guidance of the Advisory Committee, the discovery subcommittee met in
January 1998 to frame specific proposals and alternatives. These proposals were studied by the
Advisory Committee at its March 1998 meeting at Duke University and gave rise to the proposals
now recommended for publication and public comment.

Before addressing the specific proposals, which are somewhat major, you should know that
we have not proposed reducing the breadth of discovery, nor have we intended to undermine the
policy of full and fair disclosure in litigation. Where we have narrowed the scope of attorney-
managed discovery, we have preserved the original scope under court supervision. Thus, you will -

note that under the proposed change, attorney-managed discovery is no longer a lowed for all matters
related to the "subject matter" of the litigation, but rather, it must be related to the claim or defense
of any party. We still permit judges, however, to afford discovery that reaches to the original scope.
Similarly, while we have limited the length of depositions under attorney management, we have

,5bj!l,^~l~llg ' invited the attorneys and the deponent to agree to longer depositions and we have authorized the
courts to regulate their length.

Rule w Also, we have re-emphasized the policy - first announced in 1983, with the adoption of
gi rS~rIlg1l]<|N > Rule 26(b)(2)'s proportionality provisions -that full disclosure does not require the production of a|

I all witnesses or of all documents. As we continue to adapt to this information age, the notion of
having all information on a subject is almost unattainable. We are going to have to move
increasingly to a notion that although disclosure must be fair and full it does not necessarily require
that every copy of every document that relates to a particular proposition be produced. You only 4
have to think about the amount of material on every desktop computer in a large corporation to
visualize what that entails. This policy is manifested in our proposal to involve the court in the
decision whether discovery should extend beyond the claims and defenses raised in the pleadings, 4K. qi'i~>'2ltl~tti''',',fand in our explicit authorization to courts to require payment for duplicate and peripheral discovery. 4

And finally, we have tried to effect the changes in a manner that does not give an advantage
to plaintiffs or defendants. During our conferences, we heard that plaintiffs were most concerned
about the costs of depositions, and the defendants about the costs of producing documents. We have
tried to adopt changes that give effect in a balanced way to both observations, leaving open the right
of either side to have the broadest reasonable scope of discovery.
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Moving to the specific changes, it will be useful first to summarize them and then provide
a more detailed account.

First, Rule 5(d) is amended to provide that disclosures under Rules 26(a)(1) and (2), and
discovery requests and responses, need not be filed' until the discovery materials are used in the
proceeding.

The initial disclosure procedure adopted as Rule 26(a)(1) in 1993 would be significantly
limited. National uniformity is established by rescinding the portion that authorizes individual
districts to opt out by local rule. The scope of the disclosure obligation is substantially reduced,
however, so that it would require disclosure only of the identity of witnesses and documents that

1| support the disclosing party's position. Even supporting information need not be disclosed if it is
aimed solely at impeachment. Other changes are proposed in addition to these major changes. in
part because local rules are now barred, the rule lists eight categories of proceedings that are exempt , I:
from disclosure requirements. A party who believes that disclosure is not appropriate in the
circumstances of the action can secure a judicial determination by stating the objection in the Rule

Al 26(f) report. Explicit provision is made for disclosure by late-added parties. And, to be consistent q 1; ;.

with the proposed Rule 5(d) amendments, the present Rule 26(a)(4) provision for filing all
disclosures is moved to Rule 26(a)(3) and limited to pretrial disclosures under (a)(3).

I The scope of discovery defined by Rule 26(b)(1) is retained, but divided to distinguish
between attorney-managed and court-managed discovery. Attorney-managed discovery is limited
to matters relevant to the claims or defenses of the parties. Discovery that reaches beyond the claims
or defenses of the parties, embracing the "subject matter involved in the action," remains available,
but only on court order for good cause. A less important change to subdivision (b)(l) emphasizes
that information not admissible in evidence can be discovered only if relevant and reasonably
calculated to lead to the discovery of admissible evidence. Finally, a new sentence is added as a
reminder of the important limitations imposed by subdivision (b)(2).

Rule 26(b)(2) is changed to delete the authorization for local rules that alter the presumptive
national limits on the- frequency or duration of discovery requests. As1llW

The Rule 26(d) discovery moratorium is amended to allow the parties to proceed immediately
with discovery in cases categorically excluded from initial disclosure requirements by proposed Rule

26(a)(1)(E). X g

Rule 26(f) is amended to delete the authorization for local rules that exempt cases from its
requirements. Its terminology is changed by referring to a "conference" rather than a "meeting."
This change reflects concerns that face-to-face meetings, although highly desirable, may impose
untoward burdens in districts that cover broad territories. The value of face-to-face meetings is
recognized, however, by authorizing local rules that require meetings in some or all cases. The times

Seenote 3, p.1 6 below.
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for confenring and reporting are changed to ensure the court an adequate opportunity to consider the
report before a scheduling conference. ;I.

3S.1 K >t s'S Nl |111!1 ! Rule 30(d)(2) is changed by establishing a presumptive limit of "one day of seven hours" for 'Kj11li: '4 lnlla deposition. The presumptive limit can be changed by court order, or by a stipulation of the parties -

joined by the deponent. Rule 30(d) is also changed to make it clear that the limits on objections ;
reach all objections by any person, and that sanctions may be imposed for any improper impediment
or delay.

I Ill~l, /.,S~l 3~l;;. i i Rule 34(b) is amended to make explicit the power, now believed to be implicit in Rules
26(b)(2) and 26(c), to allow a party to pursue a discovery request that otherwise would violate the

1IIII I,,53ili'~flul>~l limits of Rule 26(b)(2) on condition that the requesting party pay part or all of the reasonable costs X

inshill~silJ of responding.

but 'pRule 37 now authorizes sanctions for failure to supplement disclosures under Rule 26(e)(1),
but says nothing of failure to supplement discovery responses under Rule 26(e)(2). This omission
would be cured by the proposal to add Rule 26(e)(2) to Rule 37(c)(1).

As a final preliminary note, it should be explained that the Committee has made a deliberate
decision not to attempt to restyle the subdivisions that would be changed by these proposed l3
amendments, Discovery remains a controversial subject. The Committee believes that these
proposals'are carefully calculated to maintain all of the useful effects of present discovery practice,

ik, i; , $hll and at the same time to reduce unnecessary costs. But it is important to focus public comment and 0
'1sl,'iIs 1testimony on the substance of the intended changes. To couple general style revision with these

;ffi~qjl l -~ changes would be to incite suspicions about the purposes of the style revisions and to diffuse

I ~~ comments.

National lniforty. Rules 2a Dislosure

,_National Unifor_ ty. Rule 26(a)(1), first added in 1993, permitted local defection by local <a

rule. This express invitation to disuniform practice arose from a two-fold concern for experiments 39
under the Civil Justice Reform Act. In part, the Committee was moved by the fact that some districts
had adopted local rules modeled on the draft proposal published by the Committee in 1991; it was

At, '^ '|ja anxious not to defeat this reliance by adopting a different national rule, even as it believed that the
h , , mi~lll Slit ' first proposal must be improved before adoption as a national rule. And in part, the Committee

believed that local experimentation might provide valuable information for future refinements of
disclosure practice.

However good these motives were, the wide disparities of practice from district to district
have been found undesirable for several reasons. One set of reasons is practical. There are

Vl,-";k'2' , , 'increasing numbers of lawyers who practice in different districts, and many-clients who have
litigation in several districts. Attorneys find it confusing to shift from one system to another. Clients
are even more baffled by the different obligations they encounter. The other set of reasons is more1 ~~~~~~~~~~~~~~~6
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7777 Ill', ,7,1t ,

conceptual. There is a strong belief that the Ru~les Enabling Act contemplates a uniform national ibi f S.
procedure. This belief allies with an increasing concern that local rules have proliferated on a variety rl l \.,,
of subjects, undesirably diluting the values of uniform federal procedure. Nl4>..

'i V J dls2s'i! t'-tip

- ~~~~~~There is another consequence of local autonomy. It entrenches local folkways and increases S~$, .d.,.,'1 11
resistance to "outside" interference. The longer local rules are allowed to persist, the more difficult g .¢>
it will be to restore any semblance of national unifonrnity. The taste of independence provided by ti
local rules also seems at times to encourage adoption of practices that are not consistent with theSt
national rules. Expert-witness disclosure under Rule 26(a)(2) and pretrial disclosure under Rule WlJb!,
26(a)(3) provide illustrations. Although these paragraphs do not authorize departure by local rule,
the most recent Federal Judicial Center study of disclosure practices shows that a dozen districts 1~

1. have opted out of these disclosure requirements. See D. Stienstra, Implementation of Disclosure in 4 lilzli~ililklii2
i' United States District Courts 5 (FJC March 30, 1998). 5lIl1 X¢jucpi

,is | I ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1!1111jz.,t1,iia 5ll'~i II

concs G ive n these concerns and constraints, the Committee chose not to attempt any judgment onal
| the desirability of Rule 26(a)(1) as itnow stands. Aftera perio d of some uncertainty as to just what ri
was being sald, the RAN st udy of CJRA plans found too little experience with the brand-new Ruleas
d 26(a)() to reach any final conclusions as to its effects. The FJC study of discovery suggests that

lRule 26(a)( 1) disclosure most often is neutral, but that when it has effects they are those that the
1! Committee intended -reductions in cost and delay, support for earlier settlement, and better trials. l ~tll

Some districts that have adhered to 26(a)(1) seem pleased with the results. These findings are
suggestive, but by no means conclusive. . t ervi,.vf

than 3 Set against this course is the concern that Local variations should not be endured any longer
the necessary. Remembering the controversy that swirled around Rule 26(a)(t)- and particur
* o r emembering that it became effective only because Congress ran out of time to reject it-the ll[

::iCommittee concluded that it is better to propose a less controversial rule for national uniformnity.L lsg I A $,,,,
tThe b eginning was a strong disclosure rule that could be, and was, defeated by locaL option. The

next step is a diluted disclosure rule that cannot be defeated by local option. Perhaps in several more b l l ,, Fa''ltl'f!X
years the time will come for a strong disclosur e ethat cannot be defeated by local option. onIL

he deSuiorting Information. Rule 26(a)(1)(A) and (B) now require disclosure of the identity of whatY'l :

wsb ing ad the plANDins.uyo Apasfudtoltl eprec ihtebadnwRl

wi tonres a and documents likely to have information relevant to disputed facts alleged with at L
particulearity disclosuremosThe proposed i alnbut narrows the obligation to information that the
supports the disclosing party's "claims or defenses, unless solely for impeachment." The change '4qals
would mean that a party need no longer do an adversary's work, nor guess what are the "disputed
facts alleged with particularity in the pleadings. Instead a party need only figure out its own . ld 4\\i

* |~~~~~~~ positions and disclose the identity of witnesses and documents that support those positions. d , l F1; uN!lil>tg k

SeT his p roposal responds to one of th e f undamenta l objections that has been addressed ton
current initial disclosure practice. Opposition to present Rule 26(a)( 1) draws great force from the till
rm belief that one side should not be forced to work for the other side. A party who understands the l I li | ,mitigation better than its adversary may by disclosing the identity of witnesses and documents, reveal m A II.

, imp-~~~~~~~~~~~~~~~~~~~~~~~~ ''' 4 lllj~lil~
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damaging theories of law or fact that, absent disclosure, would never be recognized by the adversary.

that it is a price to be paid for the benefit of 'jump-starting" the discovery process by requiring
disclosure of inforfation that otherwise would inevitably be demanded in the first wave of any
competent discovery program. Whatever the best long-term accommodation of these competing
arguments may be, the better answer for the time being is clear. Initial disclosure remains highly
controversial. The adversary system should not yet be qualified by disclosure to the extent of forcing
the more sophisticated litigant to disclose even the mere identity of witnesses and documents that
a less sophisticated adversary may not manage to uncover by discovery.

The Committee divided on a drafting question. As deteniiined by the majoiity, the draft Rule
26(a)(1) refers to "supporting information." The alternative preferred by a few would refer to
information that the disclosing party "may use to support its claims or defenses, unless solely for

V i >, By ̂ ! impeachment."

Emangelical[,""; 0j1"Low-end" Exclusions. Proposed Rule 26(a)(1)(E) is an attempt to avoid the risk that
disclosure may become an undesirable burden in cases that do not need it. The starting point is the
simple fact that many federal cases have no discovery at all. A broad disclosure obligation of the
sort embodied by present 26(a)(1) might satisfy the needs of discovery in some cases that now have
discovery, at lower cost, but it also may impose unnecessary costs and delays in many cases that do
not have discovery, do not need discovery, and will not benefit from disclosure.

l l 111t led Z~il 1 2i Under present Rule 26(a)(1), local rules can exempt cases from disclosure requirements.-
Districts that have retained some form of disclosure have exempted a bewildering variety of cases
-one district even has taken care to exempt "prize cases." The proposal to remove the local-rule

t 1 1~ | qlaoption justifies an attempt to forge a national set of exemptions from the lessons of local experience. gl

I, L~l l0,2l,< Rule 26(a)(1)(E) in the draft lists eight separately itemized categories of proceedings that are
exempt from initial disclosure and also from the Rule 26(f) conference. This proposal in particular

g 3 '::Ii~ illl; dis one that will benefit from public comments and testimony. One set of questions is obvious: are
these cases properly excluded, and should others be added to the (already long) list? The other set
may, alas, be equally obvious: how well are the categories described? If we can be reasonably
confident of some descriptions - such as an action to enforce an arbitration award - we are
obviously making a preliminary stab at other descriptions, such as "an action for review on an
administrative record" or "an action by the United States to recover benefit payments."

"High-end" Exclusion. At the other end of the litigation line lie cases that engender great l
volumes of discovery and that require - and usually receive -substantial judicial management.
The Committee has heard from many observers that disclosure is not appropriate in these cases, and
routinely is not practiced. No party will accept disclosures as a reason for diminishing in any way
the sweep of discovery requests. It is better to get directly to the tasks of management and discovery.

8
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ry. Apart from the "big discovers. .it also may mksee t o postp ds u p
ring jurisdiction is an obvious iljzlustration. So may be a powerfulm to dismiss for failure toll

an cla. Alt ac h an a c syI ., h M b

hary. Apart from the "big discovery cases, it also may make sense to postpone disclosure pending.
ieve disposition of preliminary motions. A strongly supported challenge to subject-matter or personal g t
ring fijurisdiction is an obvious illustration. So may be a powerful motion to dismiss for fail-are to state,1gp!
any a claimn. Allowing these motions to accomplish an automatic stay of disclosure, however, would be |l8i2>j

ing clearly undesirable Too many motions are at best wish fill and too many more wouldo bey encouragedatbest ishfu, andtoo mny mo wou beec, e
hly ,by the prospect of deferring disclosure and discovery.
img
hat These observations have been persuasive, but have not solved the drafting problem. It does

not seem useful to draft a rule that exempts "big discovery" or "problem discovery" cases. The
resolution is to allow the parties to stipulate that there is to be no initial disclosure, or to allow any

ile party to object during the Rule 26(f) conference that disclosure is not appropriate. The objection
to t must be stated in the discovery plan, and stalls disclosure until the court decides what disclosure -
or "if any" - should be made. One purpose of this approach is to provide one spur for early judicial

l supervision of disclosure and discovery, the one remedy that commands more hope and respect from
practicing lawyers than any other.

at l 4Ad
le ,Late-added Parties. The final portion of proposed Rule 26(a)(1) also addresses a problem

le *4r that appears on the face of the present rule. Nothing in the rule now addresses the initial disclosure
,e ffiobligations of parties added after the Rule 26(f) conference. After experiments with a series of
o f increasingly detailed drafts, the proposal takes a reasonably simple approach. "Any party first served

or otherwise joined after" the 26(f) conference has 30 days to make initial disclosures.

> { ~, ~ Filing. The filing requirements for disclosures are changed by proposed Rules 26(a)(3) and
s Al (4), in conjunction with proposed Rule 5(d). Rule 26(a)(4) now requires that all disclosures be filed.

This requirement would be deleted. Rule 5(d) provides that initial disclosures under Rule 26(a)(1)
and expert witness disclosures under Rule 26(a)(2) need not be filed' until they are used in the

El proceeding. Amended Rule 26(a)(3) would provide that pretrial disclosures must be promptly filed
! with the court. Pretrial disclosures may be helpful in final pretrial planning, and in any event must

be filed because of the requirements that objections based on the disclosures must be made within
the time set by Rule 26(a)(3).

Time. The final paragraph of Rule 26(a)(1) would change the time for disclosures from 10
days after the Rule 26(f) conference to 14 days after the conference. This change is integrated with A

. proposed time changes in Rule 26(f) to ensure that the parties and the court have adequate
opportunity to consider the disclosures and Rule 26(f) report before a scheduling conference or order -

is due.

Scope ofDiscovery: Rule 26(b)(I) | t ..

The American College of Trial Lawyers has revived, and urged on the Committee, a proposal
first advanced in 1977 by an ABA Section of Litigation Special Committee for the Study of

t W P2 See note 3, p. 16 below. l-'
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Discovery Abuse. Although the proposal has been repeatedly considered and somewhat modified
by the Advisory Committee over the years, this history of continued rejection does not carry the
precedential weight that might seem appropriate. Instead, the Committee has attempted a variety of
less sweeping approaches. Twenty years of failure to reduce worrisome discovery problems to
tolerable levels may justifyresortto stronger medicine. The current proposal to amend Rule 26(b)(1)
adopts a reduced form of the initial proposal, but with one vitally important qualification. As

js>5lii'@942,gil~r |, lQreformulated, the proposal does not narrow the overall scope of discovery. Instead, it introduces a
distinction between lawyer-managed discovery and court-managed discovery. The full sweep of

N~iall¢l:>lllS"¢l |discovery remains available, but the broader reaches require court supervision when the parties
cannot agree.

Rule 26(b)(1) now defines the scope of discovery as matter "relevant to the subject matter
involved in the pending action." The original Section of Litigation proposal was to limit the scope
to "issues raised by the claims or defenses of any party." This has been softened to "matter relevant
to the claim or defense of any party," without requiring clearly focused or identified issues.

At the same time as this presumptive limit is proposed, the court is given power to broaden
discovery back to "any information relevant to the subject matter involved in the action." Only
"good cause" need be shown. This structure is calculated to force judicial supervision of the
problem cases that need judicial supervision. The scope of routine discovery is narrowed in some

z lz Pearl ,i';zli3 'pimeasure. The proposed Committee Note states that the court has authority to confine discovery to
the pleadings, and that - without court permission - the parties are not entitled to discovery to
develop new claims or defenses not identified in the pleadings. The parties of course can agree to
broader discovery. The Rule 26(f) conference is one obvious occasion for forging agreements. But
if the parties cannot agree, the court must resolve the dispute.

As thus developed, the Rule 26(b)(1) proposal is not an effort to narrow the scope of useful
discovery. Instead it is an effort to change the balance between attorney-controlled discovery and
court-controlled discovery. Time and again, lawyers have told the Committee that the one effective
discovery reform will be to encourage trial judges to assert control. Judicial involvement is needed
when there are legitimate disputes. It also is needed when one party is being unreasonable. All
reasonably needed discovery will remain available.

Rule 26(b)(1) is changed in two additional respects. A new emphasis is added to the present
.I l l ! final sentence. Discovery of information inadmissible at trial is retained, but it is emphasized that

l I S the information must be relevant. Although it is difficult to imagine that information not relevant
to the parties' claims or defenses might be reasonably calculated to lead to the discovery of
admissible evidence, the new emphasis will stop up one possible argument for excessive inquiry.
The second change adds an explicit reminder that all discovery is subject to the limitations imposed
by Rule 26(b)(2). There is widespread feeling that at least some courts are not using as vigorously

; ,. ^< ., ,,las should be the power to control excessive discovery established by subdivision (b)(2). The new
reminder is intended to encourage more frequent consideration of the (b)(2) principles.

10
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Local Rules: Rule 26(b)(2)

Rule 26(b)(2) now authorizes local rules that alter the national-rule limits on the numbers of
depositions or interrogatories, and that set limits on the length of depositions. The proposed
amendment removes this authorization. The Committee does not believe that variations in
individual district pfactices, perhaps as influenced by local state practice, justify departure from the H
numbers of depositions and interrogatories set by Rules 30, 31, and 33. Proposed Rule 30(d)(2)
would establish a national limit on the length of depositions, and again there is no apparent

4 justification for allowing defeat of the national rule by local rules. Adjustment of these matters must l
be made by order in a specific case, not by local rule or "standing order." Authority to set local-rule
limits on the number of Rule 36 requests for admissions is retained, however, because there are no
limits in the national rules and a number of districts have adopted such local rules. (It may be noted

', that the Discovery Subcommittee and the Advisory Committee have discussed the possibility of Bomb
adopting a quantitative limit on Rule 34 requests to produce. No workable means has been found

I to implement a limit A numerical limit on the number of requests would jeopardize the Rule 34(b)
requirement that requests be framed with "reasonable particularity." A numerical limit on the
number of items produced would be nonsensical. A local rule that purported to establish such limits
would be inconsistent with Rule 34.)

Discovery Moratorium: Rule 26(d)

i Asamended in 1993, Rule 26(d) as a general matter bars discovery before the parties have
S met as required by Rule 26(f). This moratorium continues to be desirable despite the narrowing of

initial disclosure requirements. The moratorium not only ensures that disclosure is not superseded
J by earlier discovery, but - and perhaps more important - also preserves the role of the Rule 26(f)

conference as a discovery-planning event. The present rule grants authority to change the
moratorium by local rule. The proposed amendments delete the authority for local rules. In addition,
the categories of proceedings exempted from initial disclosure by proposed Rule 26(a)(1)(E) are
exempted from the discovery moratorium. It is expected that ordinarily there will be little or no
discovery in these cases, but they are exempted from the moratorium because they are exempted also
from the Rule 26(f) conference. This structure means that in theory a plaintiff could begin discovery l ;
immediately on filing an action, imposing disadvantages on a defendant who is obliged to respond
within the ordinary discovery time limits. The Committee considered resurrection of the time
provisions that, until 1993, granted defendants additional time to respond to discovery demands

I made at the initiation of an action. In the end, it was concluded that there is little need to further A
complicate the discovery rules for this purpose., If there are any cases in which a plaintiff seeks to
tale unfair advantage of this new opportunity, the courts have ample power to protect the defendant
under Rule 26(c) and otherwise. 0,
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V 2 ~~~~~~~~~~~~Rule 26(f) Conference

The proceedings exempted from initial disclosure by proposed Rule 26(a)(1)(E) are exempted'
also from the Rule 26(f) conference. These proceedings are not likely to benefit from a conference-,!,
requirement because they are not likely to involve extensive discovery.

The times for the conference and the report are changed. The present rule sets the conference,
at 14 days before a scheduling conference is held or a scheduling order is due, and sets the time or
the report at 10 days after the conference. Since Rule 6(a) excludes intermediate weekend days and, I
holidays from the 10-day period, it is possible that the report will be due on the day of the s
conference or order, The proposed amendments set the conference at 21 days before the schedulingL
conference or order, and set the report at 14 days after the conference. Because the 14-day period~
is not extended under Rule 6(a), these changes ensure that the court and the parties will have"
adequate time to consider the disclosures and report.

Finally, the Rule 26(f) obligation to "mee" 'is changed to an obligation to "confer." This

Ax~ ~ ~ ~nacdb aet-aemetn.A h aetmhwvr tms be|| reonie t atmsom

proposal reflects conflicting concerns. The Committee believes that the Rule 26(f) procedure has

been the most successful of all the 1993 discovery amendments, and-that its success is significantly 4i
t ~~~districts cover great reaches of thinly populated territory. A face-to-face meeting requirement can

ie., jo~f88vttqlimpose undue burdens on the parties to ordinary itgion in suc Rume ThEse erns
were resolved by proposing to substitute a conference for a meeting, but also by authorizing local
rules that require the parties or attorneys to attend the conference in person. Local roles seem
Suitable in this setting because there are clear local differences in geography. A local rule that
requires personal attendance, but excuses personal attendance beyond a specified distance, would ,i
be consistent with this authorization.

Deposition Length

In 1991, the Committee published for comment a proposal to establish a 6ou tie linmi
for oral depositions. Although many of those who commented or testified agreed that ordinarily it
should be possible to depose a witness in 6 hours, the proposed amendment was not sent forward

;~i~L jlllffor adoption. Complaintsd about unnecessarily prolonged depositions continue to be made, however,
and the Committee has concluded that a presumptive limit should be established.

The Rule 30(d)(2) proposal adopts a presumptive limit of "one day, of seven hours." The
one-day limit was added ofecause it was feared that a simple 7-hour limit might be subject to abuse
by repeated convening and adjourning. Seven hours was chosen, recognizing the potential
arbitrariness of any specific duration, as the measure of a reasonable working day. The sense that
this protection should operate to protect the deponent as well as the parties is reflected in the
requirement that the deponent join any stipulation to extend the period.
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The court is authorized to change the time limit, and also to alter the "one day" presuimption.
A physician, for example' may prefer to practice medicine all day and tend to a deposition in the late
afternoon or early evening hours. It may make sense to accommodate such needs by allowing the
deposition to be scheduled for two or even more sessions. A similar course might be followed if
there are foreseeable reasons to explore preliminary matters first, followed by an interval for further
investigation before concluding a deposition. ii E

r Other Rule 30(d) Changes

Other but modest changes are proposed for Rule 30(d). The first, in Rule 30(d)(1), makes
it clear that all objections are covered, not only those that can be characterized as objections "to
evidence." The second, also in Rule 30(d)(1), makes it clear that the limits on instructing a deponent
not to answer apply to any person, not only to a party.

Rule 30(d)(2) is changed to make it clear that additional time can be allowed for a deposition
when an impediment or delay arises from a "circumstance" as well as conduct of a deponent or other
person. Examples might include mechanical failures, health problems, or the like. r

The present final sentence of Rule 30(d)(2) is redesignated as Rule 30(d)(3), and changed to
ensure that sanctions can be imposed for any impediment, delay, or other conduct that frustrates fair l

4, examrination. Fi~l l!llllnlX
Cost-Bearing: Rule 34(b)

It is proposed to amend Rule 34(b) by adding a provision that recognizes the court's power lto implement the limitations that Rule 26(b)(2) places on excessive discovery by conditioning
discovery on payment by the requesting party of part or all of the reasonable expenses incurred by I
the responding party. The draft Committee Note states that this provision makes explicit a power
that now is implicit in Rule 26(b)(2) and explicit in Rule 26(c). The reason for adding this explicit
recognition to Rule 34(b) rather than to Rule 26(b)(2) is that protests about excessive document
production demands continue to be the most regular and vehement source of discovery complaints.
An effort has been made to draft the Note to make it clear that this explicit statement in Rule 34(b)
is not intended to negate the use of cost-bearing orders with respect to excessive uses of other 91
discovery methods, including expensive depositions that may place untoward financial burdens on
parties with-few resources for litigation. 1i l ' i

The Note also makes it clear that cost-bearing is not a routine measure to be used in every
case. The Committee has been advised by many lawyers that Rule 26(b)(2) has not always fulfilled
its promise as an effective restraint on discovery excesses. There has been no hint that Rule 26(b)(2)
has been used with excessive enthusiasm. There is little reason to fear that courts will be infected I'' lwith a sudden desire to redistribute the expenses of complying with reasonable discovery requests.
At the same time, it does not seem appropriate to limit cost-bearing orders to "extraordinary" or Ii-
"massive discovery" cases. Expensive or largely redundant discovery may be disproportionate to

13
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A!' 5St!& |%i 'the needs of modest cases even if the discovery itself would be clearly appropriate in larger-scale ,
tlel llL~l litigation. The guides of Rule 26(b)(2)(i), (ii), and (iii) are sufficient. ,a

| Illil~tii>, l, iCost-bearing is likely to be faced in one of two procedural settings. In the first, the party -
I il jl~ili'il4SrO'rl,,resisting discovery may move for a Rule 26i(c) protective order; cost-bearing' may be an appropriate "i e
; illjplll~l~lk; I pgresponse, even if the requested relief is an outright denial of discovery. In the second, the party ,1 .-

t~liilill'i L1l Ilr rseeking discovery may move to compel discovery under Rule 37(a); it is expected that the party'!l
GliilildlM9l 1s t rresisting discovery will have raised the Rule 26(b)(2) objection in response to the discovery request, E

I lljl~llg 1l sand the cost-bearing issue will be framed naturally. Both R ules 26(c) and 37(a) require that beforei

F i

?15ililillil ll imaking a motion the moving party -confer, or attempt to confer, with the opposing party, the
, 14lllklm itconference should be a fruitful occasion for resolving these matters on a pragmatic basis.

l Fisilto~lil'Nlt 4611!ll 4eglAlternative to Rule 34fb) Change I

. ' ]4p, 1 l lslil lIn proposed Rule 34(b), the Committee proposes an amendment that makes explicit the
dw',Xq'lll~ i 1 Zlcourt's authority to condition document production exceeding the limitations of Rule 26(b)(2)(i), (ii),

$ t4gtZ ;1 l11 l 4and (iii) on the payment of reasonable costs of their production. The Committee concluded that thisX
@17$'';' if|limitation has most practical relevance to document production and therefore included this ,;

t >'h1. | ~~clarification in Rule 34, recognizing in the Note, however, the court's similar authority with respect d.
a l 't ., ~to other discovery devices. The Discovery Subcommittee originally proposed that cost-bearing be

l j-E8J^ i ~added to Rule 26(b)(2) rather than Rule 34(b). This question continues to stir differences of opinion. l

X z Z~~~~lte atvly in Rule 26(b)(2), in the following form:\

0 0 f: ~~~~~~~~~~RULE 26(b)

1 |jii~glilirllJg t1(2) Limnitations. By order er by loeal rle-, the court may alter the limits in these ,1l
',*,%SL,5 iJ~ijl~l11 Srules on the'number of depositions and interrogatories, or used maay also limit the

exl l l length of depositions under Rule 30. a4By order or localrule. the court maU also
; Ad i ~~~~~limit the number of requests under Rule 36. The court shall limit the frequency or

I i;fig'ME' ' [l k fany local rule shall be limfited by the our or reuire apartvys4-eeking discovea to pay
^t;Liii~l;¢,,Fll 01 Fpart or all of the reasonable expenses incurred by the responding party, if it

. atls,^ZQ'ZJim s,8 d i'determines that: (i) the discovery sought is unreasonably cumulative or duplicative,
k 22~i; *~lj0:/lE I I orisobtainablefromsomeothersourcethatismoreconvenientlessburdensome, I

Zil $tHull4"lilfill -or less expensive; (ii) the party seeking discovery has had ample opportunity by l
tlgri t~i20lul 10 discovery inteaction to obti h information sought; or (iiilth bren or ,

125 r g ~~~~expense of the proposed discovery outweighs its likely benefit, taking into account f

tillllqhe needs of moet cases the dscamount in controversy, the parties' resources, the l e
importance of the issues at stake in the litigation, and the importance of the proposed pr

. resisting discovery in resolving the issues. The court may act upon its own initiative aftereus
| i Gailm i reasonable noticemor pursuant to a motion under subdivision (c). t
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There are two arguments for inclusion of this cost-bearing provision in Rule 26(b)(2). First,
as a policy matter it is more evenhanded and complete to include the provision there. Treatment in
Rule 34(b) may be seen as primarily benefitting defendants, who are usually the parties with large

|/repositories of documentary information. Depositions, on the other hand, may be exceedingly lqlsillllibWPlillpFllp i
1burdensome to plaintiffs, and the placement of the provision in Rule 26(b)(2) would make explicit
its application to other forms of discovery, including depositions. Sii'IlIlIk g '

Second, as a matter of drafting, the cost-bearing provision fits better in Rule 26(b)(2).
Including it in Rule 34(b) creates the possibility of a negative implication about the power of the
court to enter a similar order with regard to other types of discovery. The draft Advisory Committee,
Note to Rule 34(b) tries to defuse that implication, but this risk remains. Moreover, there is a
dissonance between Rule 26(b)(2), which says that if there is a violation of (i), (ii), or (iii) the |

I' discovery shall be limited, and Rule 34(b), which says it does not have to be limited if the party
|1 seeking discovery will pay. It is true that, in a way, this dissonance points up the apparent authority

to enter such an order under the current provision with regard to other types of discovery, but that
is also another way of recognizing the tension that dealing with the problem in Rule 34(b) creates. |||ii i !il

Failure To Supplement Discovery Responses

Rule 37(c)(1) now provides sanctions for failure to supplement disclosures, but does not
~is provide sanctions for failure to supplement discovery responses. It is proposed to add Rule 26(e)(2)

to Rule 37(c)(1),, so that there is a clear sanction provision for failure to discharge'the duty to llglzlliElti
supplement discovery responses. l

Filing Discovery Materials

Rule 5(d) provides that the court may order that discovery materials not be filed "unless on I' l II
order of the court or for use in the proceeding." A majority of the districts have adopted local rules i
that prohibit filing. The Local Rules Project concluded in 1989 that these local rules are invalid, but
urged the Advisory Committee to consider amending Rule 5(d). Again in 1997, the Judiciall II I3'III
Conference of the Ninth Circuit found many of these local rules, concluded with regret that they are
invalid, but urged the Advisory Committee to amend Rule 5(d). In responding to this advice, the

|YAdvisory Committee concluded that there is no apparent reason for adopting different filing |~~llE,!tktltllllfl~~5lslll3
requirements for different districts. Even if some districts vary in their present capacities to receive
filing, there is little reason to take these conditions as a permanent feature that must be recognized p

for all time.

If local rules are not the best answer, the collective wisdom reflected in so many local rules
strongly supports the conclusion that routine filing of all discovery materials is inappropriate. Filing I
adds burdens and expenses not only on the courts but also on the parties. Some portion of discovery I 3jpi iYljl p 

1
,ilIi*'

materials - probably a large portion in many cases - is never used for any purpose. There are I hI

windications that even m districts that do not have local rules barring fling, nonsling is a routine habit
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30, 31, 33, 34, and 36 discovery materials "need not be filed until they are used in the proceeding'
or the court orders fifing."3 Any use of discovery materials will require filing of thematerials used ithe most common illustrations willbeuses to support motions, including summary-judgment A
motions, or use at trial. The filing requirement is limited to the materials used, although the courtIflljlllllll:21 may order filing of additional material s to support its deliberations or to ensure public access to

V~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Further Work of the Discovery Subcommittee

0 oil It It I The Discovery Subcommittee continues to address issues of cost and delay in discovery.rik ,gi X 1Among other things, it is exploring the question whether some means can be found to reduce thecosts incurred to avoid inadvertent privilege waivers. One device that has been proposed is to allowan initial examination of documents covered by a Rule 34 request, without formally producing them,so th th requ ng party can narrow the scope of the request and enable the responding party toInjuries undertake a thorough privilege review at lower cost.

Civil Rules 4, 12

The proposals to amend Civil Rules 4 and 12 form a package. These proposals stem from
recommendations made by the Department of Justice, and were reshaped before AdvisoryCommittee consideration through extensive exchanges between the Advisory Committee Reporterand Department of Justice officials. Both proposals are designed to accommodate the ways in whichthe United States, acting through the Department of Justice, becomes involved in litigation brought
against a United States officer or employee to assert individual liability for acts connected with theUnited States office or employment. 'The Department of Justice often provides rpeetto od pleofthe individual officer or employee, a nd it is common for the United States to be substituted as

ll¢,I s States receive assured notice of the action through serice on the United States, and that the time toanswer be extended to the 60-day period now allowed to answer in an action against the UnitedStates or an officer sued in an official capacity.

Civil Rule 4(i) would be changed in two ways. New subparagraph (2)(B) covers "[slervice ,-Vll,>tli ;, |5l;E~lon an officer or employee of the United States sued in an individual capacity for acts or omissionsoccurring in connection with the performance of duties on behalf of the United States." Service isall j f'd : ll made on the United States in the usual manner under Rule 4(i)(1), and service is made on thei > < Re < , S individual defendant in the usual manner under Rule 4(e), (f), or (g). The Note reminds readers that
reliance on Rule 4(e), (f), or (g) also invokes the waiver-of-service provisions of Rule 4(d).

|i',s .3 The Committee on Rules of Practice and Procedure revised the proposal to read "butdisclosures under Rule 26(a)(1) or (2) and the following discovery requests and responses,eed must not be filed until they are used in the proceeding or the court orders filing. ..
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The most difficult drafting challenge in this proposal is the need to find words that
distinguish actions on purely individual claims from actions on claims that have a sufficient nexus
to the United States office or employment. United States officers and employees engage in the samefull range of private activities as other persons. There is no reason to bring the United States into
routine private tort actions, domestic disputes, contract disagreements, or the like. The term chosen,
"occurring in connection with the performance of duties on behalf of the United States," has no clear

- pedigree. It was chosen for that reason. The two alternatives presented to the Advisory Committee
I T, each resonate to more familiar phrases. One looked to acts "arising out of the course of the United111 States office or employment," language in part made familiar by workers' compensation systems.The other looked to acts "performed in the scope of the office or employment," a frequently used

phrase that appears, among other places, in the Federal Employees Liability Reform and
: Compensation Act of 1988, 28 U.S.C. § 2679(b)(1). A third alternative, not formally drafted but

discussed by the Advisory Committee, would refer to "color of office or employment." It was feared
that adoption of any of these phrases would risk encumbering the new rule with unintended k1 complications arising from long use for different purposes. What is needed is a common-sense
approach, and new language seems best adapted to that purpose. 

IJ1,1t 
1'SE, '"'''''g'%X; WX'The other change in Rule 4(i) amends paragraph (3) to ensure that a claim is not defeated by

failure to recognize the need to serve the United States in an action framed only against an individual
defendant. New subparagraph (3)(B) provides that a reasonable time to serve the United States must

.,be allowed if the individual officer or employee has been served and new subparagraph (2)(B)
requires service on the United States. The current provision of paragraph (3) also would be modified
slightly, New subparagraph 3(A) carries forward the essence of present paragraph (3), but makes V.it clear that a reasonable opportunity must be afforded to serve a United States agency, corporation,
or officer sued in an official capacity if the United States has been served, not only if - as thepresent rule clearly covers - there are "multiple" agencies (or the like) to be served, but also ifthere is only one agency (or the like) to be served.

Rule 12(a)(3) would be amended by adding a new subparagraph (B). A 60-day answer periodis allowed in an action against an officer or employee of the United States sued in an individualkcapacity for acts or omissions occurring in connection with the performance of duties on behalf ofthe United States. This, period is allowed whether or not the United States decides to provide k4representation or to substitute the United States as defendant. The additional time is required todetermine whether to do these things, even if it is decided not to do them. I

Admiralty Rules B, C, and E; Civil Rule 14 .

The proposals to amend the Supplemental Admiralty Rules spring from the desire to adjustthe rules to reflect the growing importance of civil forfeiture proceedings. In rem admiraltyprocedure has long been invoked for civil forfeiture proceedings. The dramatic growth in land-basedcivil forfeiture has demonstrated the need to adopt some distinctions between maritime and forfeitureprocedure. The process of considering these changes led also to a small number of other proposedchanges, including some designed to reflect the 1993 reorganization of Civil Rule 4,
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These proposals have been developed over a long period. The initial work was done by the
Ji q isaligit2 , Maritime Law Association and the Department of Justice. The proposals that emerged from that1l

process were considered at length by the Advisory Committee's Admiralty Rules Subcommittee. .
The chair of the MLA rules committee and a representative of the Department of Justice attended f
the Advisory Committee's October meeting and participated in the discussion that led to some final
revisions of the proposals.

The proposals draw two major distinctions between forfeiture and admiralty proceedings, ,
reflected in Rule C(6)(a) and (b). A longer time to respond is provided in forfeiture proceedings.
And forfeiture proceedings allow an automatic right to participate to a broader range of those who"
assert rights against the forfeiture property than is permitted in maritime proceedings; the maritime t
procedure will continue to require intervention, rather than more direct participation, where
intervention has been required in the past. These topics may be caught up in pending forfeiture A
legislation. Careful efforts are being made through the Administrative Office, in coordination with

^V ' 21| l l hI the Department of Justice, to keep abreast of legislative developments.

The portions of the rules affected by the proposed changes have been revised to incorporate
current style conventions. These changes have included substantial reorganization of current rule
provisions. Style suggestions were received from the Style Subcommittee after the Advisory
Committee meeting. The suggestions were based on the pre-meeting draft, a matter of little
consequence since few changes were made at the meeting.

Admiralty Rule B

Rule B governs maritime attachment, a procedure that can be used for one or both of two
purposes. Maritime attachment may be used to establish quasi-in-rem jurisdiction when personal I
jurisdiction is not available and the claim does not support a true in rem claim against the attached
property. Maritime attachment also is available as a security device when personal jurisdiction is',l;''llC7 ........................................property. onbardtm attvessel. althoug as paralalel cang was coseuityderiedo RulenB mesoaljrisitimes
available, so long as the defendant is not "found within the district."

Rule B(l)(d)(ii) is new. Rule C(3) was amended in 1993 to provide that in an in rem action r
service need not be made by a United States Marshal if the property seized is not a vessel or tangible

; ........................................property on board, a vessel. Although a parallel change was considered for Rule B maritimel
attachment, for reasons that cannot be discovered- only Rule C was changed. The Rule C(3)
alternative is adopted by proposed Rule B(l)(d)(ii). The change reflects a continuing process of
reducing the demands placed on the Marshals Service. Admiralty practitioners believe that service

the authority of an armed public official. Other attachments can be madeeffectively by any of the
persons ,listed in the rule.

Rule B(l)(e) represents a significant change in a peculiar corner of present Rule B(l). Rule I
B(l) now provides that in addition to maritime attachment, the plaintiff may invoke state-law
remedies for attachment and garnishment "pursuant to Rule 4(e)." Until 1993, Rule 4(e) allowed

,ll
.i<>lg l18......................................



u tse of state attachment and garnishment proceduries in anl action againtst "a partty not ant inlhabittant
of or found within the state." In 1993, Rule 4(e) was revised and redesignated as Rule 4(n)(2). Atll lli
a minimum, Rule B(l) must be revised to incorporate the correct portion of Rule 4. Present Riule l,

0 11a4(n)(2), however, allows invocation of state remedies as to assets "found within the district" only li I S
on "showing that personal jurisdiction over a defendant cannot, in the district where the action is Rll1 11
brought, be obtained with reasonable efforts by service of summons in any manner authorized by thisl

lj rule." Maritime attachment is available in every such case. After lengthy discussion, it was :
l!concluded that nothing significant would be accomplished by continuing to incorporate Rule 4(n)(2) all 2~lllll

in Rule B. At the same time, admiralty practitioners have found it helpful to invoke state-law lu
security devices under Rule 64. There was some fear that reliance on Rule 64 might be found

linconsistent with Rule B. Under Rule A, the Civil Rules apply in admiralty "except to the extent thatl I

they are inconsistent with these Supplemental Rules." To avoid any risk that Rule 64 might not lj il l1!
continue to be available in admiralty, Rule B(l)(e) expressly incorporates Rule 64.l

t ~~~~~~~~~Admiralty Rule C l

!Rule C(2)(d)(ii) is new. It reflects statutory provisions that permit a forfeiture proceedinglll ll
; against property that is not in the district. I

Rule C(4) is amended to reflect the changes in terminology made in Rule C(6). In addition, |l

-an apparent gap is filled by providing for the first time that publication of notice of an in rem l i
| proceeding can be terminated if the property is released after the 10-day period that triggers the

4robligation to publish but before publication is completed. a

Rule C(6) is split into separate subdivisions to reflect the distinctions between forfeiture and
maritime in rem proceedings. Subdivision (a), governing forfeiture, reflects the two central

j distinctions. One distinction involves the nature of the interests that establish an automatic right to
p articipate in ti e proceeding. Present Rule C(6) refers to t he "claimant." This reference has
co g e nerated confusion. "Claimant" is replaced in subdivision (a)(i) by "a person who asserts an)(2
interest in or right against the property." This phrase includes those who assert an sort of interest,
including such non-ownership and nonpossessory interests as liens. Such a person can assert the
thintere st or right by filing a stat ement of interest or right, and l ater f iling an answer. Proposedt
subdivision (b)(i), governing admiralty proceedings, replaces "claimantc with the phrase "[a] person

jl who asserts a right of possession or-any ownership interest in the property." This phrase is narrower sllllE0|
,jthan the parallel phrase in (a)(i), and is intended to capture the traditional and still continuing It4
1l@ admiralty practice. Under this practice a person who asserts an interest or right less than possession X 0
!, or ownership -such as many varieties of lien -can participate, only by intervention, not by simply "|X

filing a statement of right or interest. f

Rule E(3) is amended to reflect statutory provisions that permit service of process outside
l! the district in some forfeiture proceedings. (The parathepleading change is made in Rule (

F ~~~~~~~~~~~~19 g
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C(2)(d)(ii), described above; the statutes are illustrated in the Rule C Note.) The Advisor>N,'
g!1l''l;-l/t,,Sli! 'Committee, on recommendation of its Subcommittee, voted for the lengthier version set out 1 ,ar~ls,,r,'riie'-

paragraphs (a) and (b). The alternative version is set out because both Garner and Spaniol prefered'as

Rule E(7) is amended to make it clear that if Defendant A gives security, the plaintiff fleed`O1
not give security when Defendant B counterclaims.

f 1<t! d j''l'' il ' Rule E(8) is amended to delete the provision for a restricted appearance when state quasi-in ti'

rem jurisdiction provisions are invoked. This change reflects the amendment of Rule B1(1 )(e) thatAl
| f~i 0 !] '.deletes the Rule B(l) provision invoking what now is Civil Rule 4(n)(2), as described above.

Rule E(9) is amended to reflect the changes in terminology in Rule C(6).

i,! in Rule E(ssi ) is new. It provides for protection of attached or arrested property that remainsplill 0 r ~in thie possession of the owner or another person.. jX9!

Finally, the change in Rule C(6) terminology requires parallel changes in Civil Rule 14(a)

I; K' g :j:14t
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PROPOSED AM.ENDMhENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE*

Rule 4. Summons

2 0) Servigee the United States, Id its

3 Agencies, Corporations, or Officers.

5 (2} JAI Service +4)e* on an effieef-, agency-; or
: 6 corporation of the United States, or an officer

|1. 7 of the United States sued in an official
8 capacity, shall-be is effected, by serving the
9 United States in the manner prescribed by

IIf 10 paragraph (1) of this subdivision and by also
11 sending a copy of the summons and efthe
12 complaint by registered or certified mail to the
13 officer, agency, or corporation.'
14 (B) Service on an icer or employee of the
15 United States sued in an individual capacitv
16 for acts or omissions occurring i connection

New matter is underlined; matter to be omitted is lined through.i

21
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2 FEDERAL RULES OF CIVIL PROCEDURE

17 with the performance of duties on behalf of

18 the United States is effected by serving the

19 United States in the manner prescribed by

20 paragraph (1) of this subdivision and by

21 serving the officer or employee in the manner

22 prescribed by subdivisions (e). (f).ort().

23 (3) The court shall allow a reasonable time fef to

24 serveiee-ef process under this subdivision for the

25 purpose of curing the failure to serve:
4!'1 l'!,' , 26 (A) all persons required to be served in an

27 action governed by subparagraph 2(A),

28 multiple officer es, or corporations of

l rlh'xtil~gl~i 's1, 29 the United States if the plaintiff ha effected

30 se t served either the United States

31 attorney or the Attorney General of the United

32 States, or

33 (B) the United States in an action governed

34 by subparagraph (2)(B), if the plaintiff has

gl!,R i,,ll35 served an officer or employee of the United

36 States sued in an individual capacity.

. 37
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FEDERAL RULES OF CIVIL PROCEDURE 3 IM
Connittee Note I iI1 4ii l

Paragraph (2)(B) is added to Rule 4(i) to require service on
the United States when a United States officer or employee is sued in
an individual capacity for acts or omissions occurring in connection 1 1A!Flj~ iii~il ilW1iilli1
wit duties performed on behalf of the United States. Decided cases 4I6Ii!

provide uncertain guidance on the question whether the United States r i
must be served in such actions. See Vaccaro v. Dobre, 81 F.3d 854,
8 856-857 (9thCir., 1996);Armstrong v. Sears, 33 F.3d 182, 185-187
(2d Cir. 1994); Ecclesiastical Order of the Ism o fAm v. Chasin, 845
F.2d 113, 116 (6th Cir. 1988); Light v. Wolf, 816 F.2d 746 (D.C.Cir., G I
1987); see also Simpkins v. District of Columbia, 108 F.3d 366, 368-
369 (D.C.Cir. 1997). Service on the United States will help to protect 3 | I,|IiNi:
rik the interest of the individual defendant in securing representation by I 1
the United States, and will expedite the process of determining
whether the United States will provide representation. It has been 5 iOi6,,1/I ;

understood that the individual defendant must be served as an S I II

individual defendant, a requirement that is made explicit. Invocation * l
of the individual service provisions of subdivisions (e), (f), and (g) |
invokes also the waiver-of-service provisions of subdivision (d).

Subparagraph 2(B) reaches service when an officer or
employee of the United States is sued in an individual capacity "for IIII2

acts or omissions occurring in connection with the performance of 1111 1
duties on behalf of the United States." This phrase has been chosen |
as a functional phrase that can be applied without the occasionally I
distracting associations of such phrases as "scope of employment,"
|"color of office," or "arising out of the employment." Many actions
are brought against individual federal officers or employees of the III.

United States for acts or omissions that have no connection whatever lII~i lL

to their governmental roles. There is no reason to require service on A 4 1III~Ild.

the United States in these actions. The connection to federal l , I'I i

23
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2. ID 4 FEDERAL RULES OF CIVIL PROCEDURE

&JI 1 employment that requires service on the United States must be
determined as a practical matter, considering whether the individual
defendant has reasonable grounds to look to the United States for
assistance and whether the United States has reasonable grounds for

l C g g demanding formal notice of the action.

An action against a former officer or employee of the United
States is covered by subparagraph (2)(B) in the same way as an action

between the individual defendant and the United States does not
reduce the need to serve the United States.

Paragraph (3) is amended to ensure that failure to serve the
United States in an action governed by subparagraph 2(B) does not
defeat an action. This protection is adopted because there will be
cases in which the plaintiff reasonably fails to appreciate the need to
serve the United States. There is no requirement, however, that the
plaintiff show that the failure to serve the United States was
reasonable. A reasonable time to effect service on the United States
must be allowed after the failure is pointed out. An additional change
ensures that if the United States or United States Attorney is served
in an action governed by subparagraph 2(A), additional time is to be
allowed even though no officer, agency, or corporation of the United
States was served.

24
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FEDERAL RULES OF CIVIL PROCEDURE 5 m

Rul~e 5. Service andL Filing ofPleadings and'Other lPapers ||il 01pW

1 ***** ~~<~~-. ' -

2 (d) lFiling; Certificte of Service. All papers after

3 the complaint required to be served upon a party, togeth~er

4 with a certificate of service, shall be filed with te court g~iillll~

'5 within a reasonable time after service, but disclosures under g

.6 Rule 26(a)(1)or (2) and the following jiscoverfy requests and l

7 responses must not be- filed until they are used in the g

8 proceediner the court orders fi~la: (i) d osi a

9 interrozatorins (iii) requests for documenlts or to Dertnit entrv

10 upon land, and (iv) requests for admission the -- maa on

14

15 F EE F C -IL P E 5

2 (d) FSlgglilinilgl;g~i Ce~rtificate of Sevie.Al paer ate

4tlll w2~lL~ith a crifiaeL24 ofit0 seric sal be filedX wLw th o
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6 FEDERAL RULES OF CIVIL PROCEDURE

COMMITTEE NOTE

Subdivision (d). Rule 5(d) is amended to provide that
disclosure under Rule 26(a)(1) and (2), and discovery requests and
responses under Rules 30, 31, 33, 34, and 36 must not be filed until
they are used in the action. "Discovery requests" includes deposition,
notices and "discovery responses" includes objections. The rule
supersedes and invalidates local rules that forbid, permit, or require
filing of these materials before they are used in the action. The
former Rule 26(a)(4) requirement that disclosures under Rule 26(a)(1)
and (2) be filed has been removed. Disclosures under Rule 26(a)(3),
however, must be promptly filed as provided in Rule 26(a)(3).
Filings in connection with Rule 35 examinations, which involve a
motion proceeding when the parties do not agree, are unaffected by
these amendments.

Recognizing the costs imposed on parties and courts by
required filing of discovery materials that are never used in an action,
Rule 5(d) was amended in 1980 to authorize court orders that excuse
filing. Since then, many districts have adopted local rules that excuse
or forbid filing. In 1989 the Judicial Conference Local Rules Project
concluded that these local rules were inconsistent with Rule 5(d), but
urged the Advisory Committee to consider amending the rule. Local
Rules Project at 92 (1989). The Judicial Conference of the Ninth
Circuit gave the Committee similar advice in 1997. The reality of
nonfiling reflected in these local rules has even been assumed in
drafting the national rules. In 1993, Rule 30(f)(1) was amended to
direct that the officer presiding at a deposition file it with the court or
send it to the attorney who arranged for the transcript or recording.
The Committee Note explained that this alternative to filing was

26
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FEDERAL RULES OF CIVIL PROCEDURE 7

designed for "courts which direct that depositions not be
automatically filed."

Although this amendment is based on widespread experience
with local rules, and confirms the results directed by these local rules,
it is designed to supersede and invalidate local rules. There is no
apparent reason to have different filing rules in different districts.Even if districts vary in present capacities to store filed materials
are not used in an action, there is little reason to continue expending
court resources for this purpose. These costs and burdens would
likely grow as parties make increased use of audio- and videotaped
depositions. Equipment to facilitate review and reproduction of suchdiscovery materials may prove costly to acquire, maintain, and
operate.

The amended rule provides that discovery materials anddisclosures under Rule 26(a)(1) and (a)(2) must not be filed until they 
,are "used in the proceeding." This phrase is meant to refer toproceedings in court. Accordingly, "use" of discovery materials such

as documents in other discovery activities, such as depositions, would
not trigger the filing requirement.- In connection with proceedings in
court, however, the rule is to be interpreted broadly; any use of
discovery materials in court in connection with a motion, a pretrial iconference under Rule 16, or otherwise, should be interpreted as usein the proceeding.

Once discovery or disclosure materials are used in theproceeding, the filing requirements of Rule 5(d) should apply to them.But because the filing requirement applies only with -regard tomaterials that are used, only those parts of voluminous materials that
are actually used need be filed. Any party would be free to file other

27 .l4e
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8 FEDERAL RULES OF CIVIL PROCEDURE

pertinent portions of materials that are so used. See Fed. R. Evid.
106; cf. Rule 32(a)(4). If the parties are unduly sparing in their

submissions, the court may order further filings. By local rule, a

court could provide appropriate direction regarding the filing of
discovery materials, such as depositions, that are used in proceedings.

Rule 12. Defenses and Objections -WVYhen and How
Presented - By Pleading or Motion -Motion for
Judgment on the Pleadings

'¼llSE'li',':'1y-+ 1 (a) When Presented.

2

3 (3) (A) The United States, an agency of the

4 United States. or an officer or-es

5 employee of the United States sued in an

6 official capacity, shall serve an answer to the

7 complaint or to-a cross-claim; - or a reply to

8 a counterclaim; within 60 days after the

9 s ervie - the United States attorney js

10 served with of the pleading in-whieh asserting

i l, A.,' ;v , ' 11 the claim i .

12 (B) An officer or employee of the United

13 States sued in an individual capacity for acts

14 or omissions occumng in connection with the

28
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FEDERAL RULES OF CIVIL PROCEDURE 9

1 15 performance of duties on behalf of the United
l | 6 States shall serve n answerSE to th C141 20llg5

17 or te--a cross-claim - or a reply to a i |
18 counterclaim;- Within 60 lays after service
19 on the officer or emplloyee or service on the

SE20 United States Attornev. whichever is later. 11> 21IDX ji 10US"DG

Cominittee Note

Rule 12(a)(3)(B) is added to complement the addition of Rule
4(i)(2)(B). The purposes that underlie the requirement that service bemade on the United States in an action that asserts individual liability 'i2j0 "' iof a United States officer or employee for acts occurring in 1 IIIll I2connection with the performance of duties on behalf of the United ,i iStates also require that the time to answer be extended to 60 days. .Time is needed for the United States to determine whether to provide 1 I ,

-representation to the defendant officer or employee. If the United I IX
States provides representation, the need for an extended answer
period is the same as in actions against the United States, a UnitedStates agency, or a United States officer sued in an official capacity. j

An action against a former officer or employee of the UnitedStates is covered by subparagraph (3)(B) in the same way as an action
against a present officer or employee. Termination of the relationship '11Il l
between the individual defendant and the United States does not- I2 13.I,reduce the need for additional time to answer. li

.X1S . . 0,1kll09lll~lll08 Mlgg~I
; ' ' - ' 2g - ., <' , ' ' SdEW'iglE~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1l~1 .
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10 FEDERAL RULES OF CIVIL PROCEDURE

Rule 14. Third-Party Practice

1 (a) When Defendant May Bring in Third Party. At

2 any time after commencement of the action a defending party,

3 as a third-party plaintiff, may cause a summons and complaint

4 to be served upon a person not a party to the action who is or

5 may be liable to the third-party plaintiff for all or part of the

6 plaintiff's claim against the third-party plaintiff. The third-

7 party plaintiff need not obtain leave to make the service if the

8 third-party plaintiff files the third-party complaint not later

9 than 10 days after serving the original answer. Otherwise the

10 third-party plaintiff must obtain leave on motion upon notice

11 to all parties to the action. The person served with the

12 summons and third-party complaint, hereinafter called the

13 third-party defendant, shall make any defenses to the third-

14 party plaintiff's claim as provided in Rule 12 and any

15 counterclaims against the third-party plaintiff and cross-

30



FEDERAL RULES OF CIVIL PROCEDURE 11

16 claims against other third-party defendants as provided in

17 Rule 13. The third-party defendant may assert against the

-18 plaintiff any defenses which the third-party plaintiff has to the

S .' .19 plaintiffs claim. The third-party defendant may also assert

1 20}; . any claim against the plaintiff arising out of the transaction or

21 occurrence that is the subject matter of the plaintiff's claim
22 against the third-party plaintiff. The plaintiff mayassertany

23 claim against the third-party defendant arising out of the

24 transaction or occurrence that is the subject matter of the
plaintiff's claim against the third-party plaintiff, and the third-

|! 26 party defendant thereupon shall assert any defenses as

27 pro ided in Rule 12 and any counterclaims and cross-claims 9
28 as provided in Rule 13. Any party may move to strike the

29 third-party claim, or for its severance or separate trial. A

l 30 third-party defendant may proceed under this rule against any

31 person not a party to the action who is or may be liable to the

3 1

- 11 ' ' n- '.1 1-17 1114J
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12 FEDERAL RULES OF CIVIL PROCEDURE

32 third-party defendant for all or part of the claim made in the X

33 action against the third-party defendant. The third-party
01 | ~~34 complaint, iif within the admiralty and maritime jurisdiction, ;

!g:3, 35 may be in rem against a vessel, cargo, or other property

,,1Sl 36 subject to admiralty or maritime process in remi, in which case i

!g4t37 references in his rule to the summons include the warrant of

it I~il ^; Ill.38 arrest, and references to the third-party plaintiff or defendant

39 include, where appropriate, Ba nd a person who

40 asserts a right under Supplemental Rule C(6)(b)(i) in the

41 property arrested.

42 **** *

43 (c) Admiralty and Maritime Claims. When a

44 plaintiff asserts an admiralty or maritime claim within the

45 meaning of Rule 9(h), the defendant or e naimai pnerson who

~';^ CIS^S~l t 46 asserts a right under Supplemental Rule C(6)(b)(i), as a third-

47 party plaintiff, may bring in a third-party defendant who may

32
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48 be, wholly or partly liable, either to the plaintiff or to the third-

.'J

49 party plaintiff, by way of remedy over, contribution, or

50 otherwise on account of the same transaction, occurrence, or

5 1 series of transactions or occurrences. In such a case the third- 
It]

52 party plaintiff may also demand judgment against the third-,

~~~~~~~~~ An

ii,53 party defendant in favor of the plaintiff, in~ which event the -~ii!,];~

4 thr-atdeednshlmaeaydfnetotecamo 
iI55 

the plaintiff as well as to that of the third-party plaintiff in the
56 manner provided in Rule 12 and the action shall procee~d as if 4
57 the plaintiff had commenced it against the third-party

58 defendant as well as the third-party plaintiff.

Comnmittee Note

Subdivisions (a) and (c) are amended to reflect revisions inSupplemental Rule C(6).

33
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4j. d 1lRule 26. General Provisions Governing Discovery; Duty
jl o£f Disclosure ll

\ l. llS 1 (a) Required Disclosures; Methods to Discover

2 Additional Matter.

3 (1) Initial Disclosures. Except in categor

. 1 1 4 of proceedings specified in subparagrp oto

5 the extent otherwise stipulated or directed by order e*

6 1eeale, a party shall, without awaiting a discovery

7 request, provide to other parties:

8 (A) the name and, if known, the address and

9 telephone number of each individual likely to
10 have discoverable information supporting its

11 claims or defenses. unless solely for

12 impeachment e nt is as

4' 13 alleg cith parai

14 identifying the subjects of tie information;

34
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FEDERAL RULES OF CIVIL PROCEDURE 15

15 (B) a copy of, or a description by category and

1 1 6 location of, all documents, data compilations,

17 and tangible things that are in the possession,

1 8 ~~~custody, or control of the party and that

19 ~~~~support its claims or defenses, unless solely

20 for impeachment t4.a~-~l~

21 fat algd 1h-flie'diy-n-fi

22 pledi* 11g

23 (1) a computation of a category cof damage

24 anclaimed by the disclosing partyle maitang 'r

21 fii e~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~f R~~~~~~~~~~~~~~~~~~~~~~~~~~~~Ii

25 available for inspection and copying as under

26 Rule 34 the documents or other evidentiary

27 material, not privileged or protected from

28 disclosure, on which such computation is

29 based, including materials bearing on the
, .~~~~~~~~~~~~~~~~~~I

30 nature and extent of injuries suffered; and

35 D Ill'
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16 FEDERAL RULES OF CIVIL PROCEDURE

31 (D) for inspection and copying as under Rule

32 34 any insurance agreement under which any

33 person carrying on an insurance business may

34 be liable to satisfy part or all of a judgment

35 which may be entered in the action or to

36 indemnifyor reimburseforpaymentsnmadeto

37 satisfy the judgment.

38 (E) The following categoriesof proceedines

39 are exempt from initial disclosure under

40 paragraph (1): (i) an action for review on an,

41 administrative record: (ii) a petition for habeas

42 corpus or other proceeding to challenge a

43 criminal conviction or sentence: (iii! an action

44 brought without counsel by a person in

45 custody of the United States, a state. or a state

46 subdivision: (iv) an action to enforce or quash

1',S~at 0 " 36
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47? an administrative summons orsubpoena; (v9

50 States to collect on a student guaranteed III 011I

51 by the United States: (vii) a proceeding

52 ancillary to proceedings in other courts: and b

: 53 (viii) an action to enforce an arbitration award.

54 U t I EpHated orf

55 Tthesedisclosuresmusteha~lbemadeatorwithin 14-

56 4-0 days after the subdivision (f) conferencemeetig

57 unless a different E

gi .58 time is set by stipulation or court order or unless a

5 p9arty objects during the conference that initial

60 disclosures are not appropriate in th circumstances of .

61 the action and states the objection in the subdivision -

62 (f) discovery plan. I ruling on the objection theg~ ~ ~ ~ ~~~~~~K PI -al lo onlm thel3gi

37
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63 court must determine what disclosures -if any-

64 are to be made, and set the time for disclosure. Any

g;0 ~ 65 party first served or otherwise Joined after the

66 subdivision WI conference must make these

67 disclosures within 30 days after being served or joined

68 unless a different time is set byn or court

69 order. A party must s49lI make its initial disclosures

70 based on the information then reasonably available to

71 it and is not excused from making its disclosures

72 because it has not fully completed its investigation of

73 the case or because it challenges the sufficiency of

74 another party's disclosures or because another party

75 has not made its disclosures.

I'' ; g. .76

77 (3) Pretrial Disclosures. In addition to the

78 disclosures required by Rule 26(a)(1

38
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3 - .79 Nowzcding paagr~, a party shall provide to other

80 parties and promptly file with the court the following

4 0 8 1 information regarding the evidence that it may present

82 at trial other'than solely for impeachment p

(A) the name and, if not previously provided,

84 the address and telephone number of each

85 witness, separately identifying those whom the

86 party expects to present and those whom the

1 87 party may call if the need arises;

88 (B) the designation of those witnesses whose

89 testimony is expected to be presented by F

t 90 means of a deposition and, if not taken

91 stenographically, a transcript of the pertinent

92 portions of the deposition testimony; and

93 (C) an appropriate identification of each

94 -document or other exhibit, including

. 4 @ . 39 t|A~gtlv,1g~l39
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95 summaries of other evidence, separately

96 identifying those which the party expects to

Pj, i 197 offer and those which the party may offer if

98 the need arises.

99 Unless otherwise directed by the court, these

100 disclosures shall be made at least 30 days before trial.

101 Within 14 days thereafter, unless a different time is

102 specified by the court, a party may serve and prompty

103 file a list disclosing (i) any objections to the use under

104 Rule 32(a) of a deposition designatedby anothe party

105 under subparagraph (B) and (ii) any objection,

106 together with the grounds therefor, that may be made

107 to the admissibility of materials identified under

108 subparagraph (C). Objections not so disclosed, other

V2 0 109 than objections under Rules 402 and 403 of the

40
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1I1 unless excused by the court for good cause shown.

112 (4) Form of Disclosures--Wa. Unlessthe th

113 courtorders otterwise ore or -4e

114 all disclosures underparagraphs (1) through (3) must

115 &h4s be made in writing, signed, and served.-an4.

116 premptly fliled i the our.

117

118 (b) Discovery Scope and Limits. Unless otherwise

119 limited by order of the court in accordance with these rules,

120 the scope of discovery is as follows:

121 (1) In General. Parties may obtain discovery

W 122 regarding any matter, not privileged, that ieis is I

123 relevant to t jm invoed in th p din i

It 124 actionwhetherit relatwes to the claim or defense of the -

125 party seein d sc ery or to the elam r defens t

4~j 41
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126 any eteff party, including the existence, description,

127 nature, custody, condition, and location of any books

128 documents, or other tangible things and the identity

129 and location of persons having knowledge of any

130 discoverable matter. For good cause shown, the court

131 may order discovery of any information relevant to the

132 subject matter involved in the action. Relevant lThe-

(9;.1 133 information Seught need not be admissible at the trial

134 if the discovery iformatiosought appears

135 reasonably calculated to lead to the discovery of

136 admissible evidence. All discovery is subject to the

137 limitations imposed by subdivision (b)(2)(i), (ii). and

138 (iii).

4 139 (2) Limitations. By order or by-1eebl iile, the

140 court may alter the limits in these rules on the number

141 of depositions and interrogatories, or aind-o-5--also

Kg 42
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142 iHit-the length of depositions under Rule 30. Bdy lv

143 order or local rule, the court may also limit the

|144- number of requests under Rule 36. The frequency or

145 extent of use of the discovery methods otherwise,

146 permitted under these rules and by any local rule shall

147 be limited by the court if it determines that: (i) the

148 discovery sought is unreasonably cumulative or

149 duplicative, or is obtainable from some other source

150 that is more convenient, less burdensome, or less

151 expensive; (ii) the party seeking discovery has had

ample opportunity by discovery in the action to obtain

153 the information sought; or (iii) the burden or expense

r 154 of the proposed discovery outweighs its likely benefit,

155 taking into account the needs of the case, the amount

156 in controversy, the parties' resources, the importance
ir

157 of the issues at stake in the litigation, and the
43
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158 importance of the proposed discovery in resolving the

2 , 159 issues. The court may act upon its own Initative after

160 reasonable notice or pursuant to a motion under

161 subdivision (c).
162

163 (d) Timin-g and Sequence of DiscoveryT Except in

164 categories of proceedings exempted from initial disclosure

[k,.12 ,'. 165 under subdivision (a)(1)(E), o 'when autorized undler these

166 rules or by order-; or agreement of the parties, a

167 party may not seek discovery from any source before the

168 parties have conferred as required by subdivision (f).

169 Unless the court upon motion, for the convenience of parties

. .170 and witnesses and in the interests of justice, orders otherwise,

W, 171 methods of discovery may be used in any sequence, and the

Igi. 172 fact that a- party is conducting discovery, whether by

Centel al WSlamFfi ,,Wm l!44
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173 deposition or otherwise, shall not operate to delay any other

'174-a; party's discovery.

176. ( onference M t5 g of Parties; 'Planning for 2 ,, i

177/ Discovery. Except in categories of proceedings ac-tin

178 exempted from initial disclosure under subdivision fmb())E) 
'.

179 y4-eak:~4& or wahen otherwise ordered, the parties shall, as

l . 180 soon as practicable and in any event at least 21 44 days before

181 a scheduling conference is held or a scheduling order is due

182 under Rule 16(b), confer meet to consider seGee the nature

0:II .183 aind basis of their claims and defenses and the possibilities for

0 184 a prompt settlement or resolution of the case, to make or I

-185 arrange for the disclosures required by subdivision (a)(1), and

186 to develop a proposed discovery plan. The plan shall indicate

L, 187 the parties' views and proposals concerning:

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~III
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188 (1) what changes should be made in the

189 timing, form, or requirement for disclosures under

190 subdivision (a) ee:, including a statement as

b 1 191 to when disclosures under subdivision (a)(1) were

5'1h t 311 . 192 made or will be made;

193 (2) the subjects on which discovery may be

194 needed, when discovery should be completed, and

195 whether discovery should be conducted in phases or

196 be limited to or focused upon particular issues;

'197 (3) what changes should be made in the

198 limitations on discovery imposed under these rules or

41l 1- 199 by local rule, and what other limitations should be

200 imposed; and

201 (4) any other orders that should be entered by

202 the court under subdivision (c) or under Rule 16(b)

K .N: 203 and (c).

46

. il1 '~I

X~~~~ ~ ~~~ IR lB LI



:L: FEDERAL RULES OF CIVIL PROCEDURE 27

2,/04; 7-The attorneys of record and all unrepresented parties that have

,205 oe -appeared in the case are jointly responsible for arranging the

i 206 conference nr the meetig,

207 for attempting in good faith to agree on the proposed i

208';" discovery plan, and for submitting to the court within 14_0

:.; 209 1(, a days after the conference fmeek*i- a written report outlining

l 210 the plan. A court may by local rule or order require that the 0

211 parties or attorneys attend the conference in person.

COMMITTEE NOTE

Purposes of amendments. -The Rule 26(a)(1) initial disclosure
provisions are amended to establish a nationally uniform practice.
The scope of the disclosure obligation is narrowed to cover only
information that supports the disclosing party's In ti
the rule exempts specified categories of proceedings from initial
disclosure, and permits a party who contends that disclosure is not
appropriate in the circumstances of the case to present its objections
to the court, which must then determine whether disclosure should be
made. Related changes are made in Rules 26(d) and (f).

47



lI

28 FEDERAL RULES OF CIVIL PROCEDURE

The initial disclosure requirements added by the 1993
amendments permitted local rules directing that disclosure would not
be required or altering its operation. The inclusion of the "opt out"
provision reflected the strong opposition to initial disclosure felt in
some districts, and permitted experimentation with differing
disclosure rules in those districts that were favorable to disclosure.

I 3 [i 411^1lll11>1The local option also recognized that-party in response to the first
publication in 1991 of a proposed disclosure rule - many districts
had adopted a variety of disclosure programs under the aegis of the
Civil Justice Reform Act. It was hoped that developing experience

under a variety of disclosure systems would support eventualrefinement of a uniform national disclosure practice. In addition,
l{I l el~l 4there was hope that local experience could identify categories of

actions in which disclosure is not useful.

A striking array of local regimes in fact emerged for
l il1Sll. Illl 1Wl disclosure and related features introduced in 1993. See D. Stienstra,

Implementation of Disclosure in United States District Courts With
Specific Attention to Courts' Responses to Selected Amendments to
Federal Rule of Civil Procedure 26 (Federal Judicial Center, March
30, 1998) (describing and categorizing local regimes). In its final
report to Congress on the CJRA experience, the Judicial Conference
recommended reexamination of the need for national uniformity,
particularly in regard to initial disclosure. Judicial Conference,
Alternative Proposals for Reduction of Cost and Delay: Assessment
of Principles, Guidelines and Techniques, 175 F.R.D. 62, 98 (1997).

At the Committee's request, the Federal Judicial Center
undertook a survey in 1997 to develop information on current
disclosure and discovery practices. See T. Willging, J. Shapard, D.
Steinstra & D. Miletich, Discovery and Disclosure Practice,

48
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J Problems.. and Proposals for Change (Federal Judicial Center, 1997).
i In addition, the Committee convened two conferences on discovery l

involving lawyers from around the country and received reports and I

recommendations on possible discovery amendments from a number
of bar groups. Papers and other proceedings from the second 10 Qlj
conference are published in 39 Boston Col. L. Rev. 517-840 (1998).

The Committee has discerned widespread support for national
uniformity. Many lawyers have experienced difficulty in coping with -

divergent disclosure and other practices as they move from one 9

district to another. Clients can be bewildered by the conflicting
obligations they face when sued in different districts. Lawyers
surveyed by the Federal Judicial Center ranked adoption of a uniform j
national disclosure rule second among proposed rule changes (behind
increased availability of judges to resolve discovery disputes) as a
means to reduce litigation expenses without interfering with fair l I

outcomes. Discovery and Disclosure Practice, supra, at 44-45. - i -I *' l
National uniformity is also a central purpose of the Rules Enabling
Act of 1934, as amended, 28 U.S.C. § 2072. K-Il

These amendments restore national uniformity to disclosure
practice. Uniformity is also restored to other aspects of discovery by g :I '~IJ I

deleting most of the provisions authorizing local rules that vary the ,
number of permitted discovery events or the length of depositions. lIi]i; III]l lll I lll
Local rule options are also deleted from Rules 26(d) and (f).

Subdivision (a)(l). The amendments remove the authority to
alter or opt out of the national disclosure requirements by local rule, |
invalidating not only formal local rules but also informal'standing" el IgII I l iIS
orders of an individual judge or court that purport to create ill l ~ .l¶I'H~giAY&-|
exemptions from or limit or expand- the disclosure provided

49- '#Allis dE~ls<"Ilil - '-l I
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under the national rule. See Rule 83. Case-specific orders remainproper, however, and are expressly required if a party objects thatinitial disclosure is not appropriate in the circumstances of the action.Specified categories of proceedings are excluded from initialdisclosure under subdivision (a)(l)(E). In addition, the parties canstipulate to forgo disclosure, as was true before. But even in a caseexcluded by subdivision (a)(l)(E) or in which the parties stipulate tobypass disclosure, the court can order exchange of similarinformation as a feature of its management of the action under Rule16.

The initial disclosure obligation of subdivisions (a)(l )(A) and(B) has been narrowed to identification of witnesses and documentsthat support the claims or defenses of the disclosing party. A party isno longer obligated to disclose witnesses or documents that wouldharm its position. The scope of the revised disclosure obligationconnects directly to the exclusion sanction of Rule 37(c)(1), for itrequires disclosure of the sort of material that would be subject toexclusion. Because the disclosure obligation is limited to supportingmaterial, it is no longer tied to particularized allegations in thecomplaint. Subdivision (e)(1), which is unchanged, requiressupplementation if information later acquired would have beensubject to the disclosure requirement.

The disclosure obligation applies to "claims and defenses,"and therefore requires a defendant to disclose information supportingits denials of the allegations or claim of another party. It therebybolsters the requirements of Rule I1 (b)(4), which authorizes denialswarranted on the evidence," and disclosure should include theidentity of any witness or document that supports such denials.

50
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3 atSudiiion (a)(3) po rpeshen~tl exchuses pr etrial discl osure otfigtXllii
;j excluded from the initial disclosure requirement. 01ut u1| Z
1 dN1 ~Subdivisions (a)(1)(C) and (D) are not changed. Should a lm

aJ 2 agreement or order, the insurac-e by described by -- 1-

been under the principles of formjer Ruol doery asb) whic wasl hadded0iG

, t disclosure obligation. llgIJ 0ig

of Proceedings fromn initial disclosure. UTheS obecive opcf tis listing ris

e ffective develIopmen of th case Th=itwsdvlped after a aJ review ofte cateoies exclude d ~by a lo~hcal rules in various districtsg

" proceedings" rather~than categories of "actions," because somnemight ' @ |li g

parties or the clerk's office at the time of filing do not controlr
,1S application of the exemptions. The descriptions in the rule are IallJul~lillll~lgllll0S~llN
;; 5generic and are intended to be administered by the parties-and

gradual evolution in the types of proceedings that fall withinnthesee

proportion of the case's in most districts from the initiadaisc~blosure |12
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requirement. Based on 1996 and 1997 case filing statistics, Federal
1 Wok X 1[1 Judicial Center staff estimate that, nationwide, these categories total

approximately one-third of all civil filings.

The categories of proceedings listed in subdivision (a)(1)(E)
Add11 are also exempted from the subdivision (f) conference requirementand from the subdivision (d) moratorium on discovery. Although

there is no restriction on commencement of discovery in these cases,
, Ial l S it is not expected that this opportunity will often lead to abuse sincethere is likely to be little or no discovery in most such cases. Should

a defendant need more time to respond to discovery requests filed atthe beginning of an exempted action, it can seek relief by motion
under Rule 26(c) if the plaintiff is unwilling to defer the due date by
agreement.

Subdivision (a)(l)(E)'s enumeration of exempt categories isexclusive. Although a case-specific order can alter or excuse initial
disclosure, local rules or "standing" orders that purport to create
general exemptions are invalid. See Rule 83.

The time for initial disclosure is extended to 14 days after the
subdivision (i) conference unless the court orders otherwise. This
change is integrated with corresponding changes requiring that the
subdivision (f) conference be held 21 days before the Rule 16(b)scheduling conference or scheduling order, and that the report on the
subdivision (f) conference be submitted to the court 14 days after themeeting. These changes provide a more orderly opportunity for the

. ~ parties to review the disclosures, and for the court to consider thereport. In many instances, the subdivision (tf conference and theeffective preparation of the case would benefit from disclosure before

I'M51x6v , w '
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-the conference, and earlier disclosure is therefore encouraged in

i !, , 4101 'appropriate cases-. 
t0

The presumptive disclosure date does not apply if a party - A

objects to initial disclosure during the subdivision (f) conference and

states its objection in the subdivision (f) discovery plan. The right to

object to initial disclosure is not intended to afford parties an lj i
opportunity to "opt out' of disclosure unilaterally. It does provide an |

opportunity for an objecting party to present to the court its position

r< F 
,that disclosure would be "inappropriate in the circumstances of the l

action." Making the objection permits the objecting party to present 1 'ill

the question to the judge before any party is required to makel

disclosure.- The court must then rule on the objection and determine

what disclosures, if any, should be made. Ordinarily, this f 1i

determination would be included in the Rule 16(b) scheduling order, >..

but the court could handle the matter in a different fashion. Even ,X l Fi

KI~l when circumstances warrant suspending some disclosure obligations,

2'I: others - such as the damages and insurance information called for i

by subparagraphs (a(1)(C) and (D) may continue to beIj

j 'g appropriate. g F I]]gI0 F

The presumptive disclosure date is also inapplicable to a party ,13|}j 1 i

who is "first served or otherwise joined' after the subdivision (f0

conference. This phrase refers to the date of service of a claim on a

party in a defensive posture (such as a defendant or third-party I 0

defendant), and the date of joinder of a party added as a claimant or F' t 4j

an intervenor. Absent court order or stipulation, a new party has 30 FliF

I days in which to make, its initial disclosures. But it is expected that q50WI

211 later-added parties will ordinarily be treated the same as the original I4l'4l

parties when the original parties have stipulated to forgo initial

disclosure, or the court has ordered disclosure in a modified form. [

53
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Subdivision(a)(3). The amendment to Rule 5(d) forbidsfiling disclosures under subdivisions (a)(1) and (a)(2) until they are
used in the proceeding, and this change is reflected in an amendment
to subdivision (a)(4). Disclosures under subdivision (a)(3), however,
may be important to the court in connection with the final pretrial9 44ixljjl~ellit 91 conference or otherwise in preparing for trial. The requirement that f

k1 Ifl11 ~~objections to certain matters be filed points up the court's need to be S~i "provided with these materials. Accordingly, the requirement that
subdivision (a)(3) materials be filed has been retained and moved to isubdivision (a)(3), and it has also been made clear that they - and
any objections-should be filed "promptly."

["' ____ ThSubd vision__(4_. The filing requirement has been removed1K ,from this subdivision. Rule 5(d) has been amended to provide that Adisclosures under subdivisions (a)(l) and (a)(2) must not be filed untilAFT~ i 49ltl~llll, 4used in the proceeding. Subdivision (a)(3) has been amended to
require that the disclosures it directs, and objections to them, be filed
promptly. Subdivision (a)(4) continues to require that all disclosuresunder subdivisions (a)(l), (a)(2), and (a)(3) be in writing, signed, and
served.

Subdivision(b)(1L. In 1978, the Committee published for
comment a proposed amendment, suggested by the Section ofLitigation of the American Bar Association, to refine the scope of
discovery by deleting the "subject matter" language. This proposal jwas withdrawn, and the Committee has since then made other `A:' ., lchanges in the discovery rules to address concerns about overbroad
discovery. Concerns about costs and delay of discovery havepersisted nonetheless, and other bar groups have repeatedly renewed
similar proposals for amendment to this subdivision to delete the'
subject matter" language. Nearly one-third of the lawyers surveyed

C- F~ 54
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in 1997 by the Federal Judicial Center endorsed narrowing the scope 1llApll !of discovery as a means of reducing litigation expense without ll gt! 1l llli

practice, supra, at 44-45 (1997). The Committee has heard that inGoisome instances, particularly cases involving large quantities of ! |klt|q"discovery, parties seek to justify discovery requests that sweep farPaSl'igl A41lbeyond the claims and defenses of the parties on the ground that they 1lgl.aii~llflllXgll# neverthel ss have a bearing on the "subject matter" involved in the gl04g"ljll2gg01«- action. 
| 1 l l2 0 4 lll

p p:. The amendments proposed for subdivision (b)(1) include onei m|1element of these earlier proposals but also differ from these proposals 10Skise'Wtlq||Qin significant ways. The similarity is that the amendments describe 3afi'the scope of party-controlled discovery in terms of matter relevant to g| the claim or defense of any party. The court, however, retains lllllllllllllllllliglllEMYo3'.lt<iKauthority to order discovery of any matter relevant to the subject lll!lllliltalllll8l221~l¢?~matter involved in the action on a good-cause showing. The lill2 ,3:1:amendment is designed to involve the court more actively in Illll~j0ilGdregulating the breadth of discovery in cases involving sweeping or

j by lawyers that involvement of the court in ma. naging discovery is ang 1 i| C, important method of controlling problems of inappropriately broadknl 15|llti0ilu 5Cdiscovery. icreasing the availability of judicial of fiers to resolve
, discovery disputes and increasing court management of discovery rifllilllm10were both strongly endorsed by the attorneys surveyed by the Federal lW l i g~lg~Judicial Center. See Dicvran Disclsr ~cie5prat 44.@g

goes beyond material relevant to the claims or defenses, the court 7Nlkljl0ilggllgwould become involved to determine whether the discovery is |1lllll!illjrelievant to the claims or defenses and, if not, whether good causeexst frutoiz is relevant 
_ ths t tIi
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of the action. The good-cause standard warranting broader discovery
is meant to be flexible.

The Committee intends to focus the parties and the court on
lI l I '{ the actual claims and defenses involved in the action. The dividing

l 111 line between information relevant to the claims and defenses and that
relevant only to the subject matter of the action cannot be defined
with precision. However, the rule change signals to the court that it

l l lil 1 ~has the authority to confine discovery to the claims and defenses
asserted in the pleadings, and signals to the parties that they have no
entitlement to discovery to develop new claims or defenses that are

I l not already identified in the pleadings. In general, it is hoped that
reasonable lawyers can cooperate to manage discovery without the
need for judicial intervention. Whenjudicial intervention is invoked,

~~Il l l " the actual scope of discovery should be determined according to the
reasonable needs of the action. The court may permit broader

j'1 I discovery in a particular case depending on the circumstances of the
case, the nature of the claims and defenses, and the scope of the

I1l discovery requested.

, ~ tK~ The' amendments also modify the provision regarding
-.ll ; discovery of information not admissible in evidence. As added in

10 1 1 11946, this sentence was designed to make clear that otherwise
in l t ;,1 relevant material could not be withheld because it was hearsay or

otherwise inadmissible. The Committee was concerned that the
"reasonably calculated to lead to the discovery of admissible
evidence" standard set forth in this sentence might swallow any other
limitation on the scope of discovery. Accordingly, this sentence hasj li been amended to clarify that information must be relevant to be

2 discoverable, even though inadmissible, and that discovery of such

56
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material is permitted if reasonably calculated to lead to the discovery l " l
of admissible evidence. F 0 1

apply Finally, a sentence has been added calling attention to the -limitations of sub division (b)(2)(i), (ii), and i(iii)* These limitations^ lM1l
itapply to discovery that is otherwise within the scope of su bdivision ||11;(b)(1). Ihe Committee has been told repeatedly that courts have not >;j~l lIimplemented these limitations with the vigor that was contemplated. , # 1 X4 |See 8 FederalPractice&Pro dure§2008.1 at 121. Th is otherwisee I I II1 rdant cross-reference has been added to emphasize the need forredundant 

thenee fo
dactive judicial use of subdivision (b)(2) to control excessive 1,lbl2Ifl 1 ildiscovery. Cf. Crawford-El v. Britton, 118 S. Ct. 1584 (1998) -

(quoting Rule 26(b)(2)(iii) and stating that "Rule 26 vests the trial 2 ilgjudge with broad discretion to tailor discovery narrowly"). l I2k

Subdivision (b)f2). Rules 30, 31, and 33 establish I i l 'presumptive national limits on the numbers of depositions andinterrogatories. New Rule 30(d)(2) establishes a presumptive limiton the length of depositions. Subdivision (b)(2) is amended toAle remove the previous permission for local rules that establish different gIIIKII5

presumptive limits on these discovery activities. There is no reason ,
to believe that unique circumstances justify varying these nationally- f¶l P gapplicable presumptive limits in certain districts. The limits can be i[L l IIK~modified by court order or agreement in an individual action. 1Because there is no national rule limiting the number of Rule 36

'r requests for admissions, the rule continues to authorize local rules mthat impose numerical limits on them,.

Subdivision (d). The amendments remove the prior authority 3 ito exempt -cases by local rule from the moratorium on discovery 11
It before the subdivision (f) conference, but the categories of -

9330 - 111ill20X02lilililil11lilgl31i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ll~'7 A-l111111 111
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proceedings exempted from initial disclosure under subdivision''
(a)(l)(E) are excluded from subdivision (d). The parties may agree
to disregard the moratorium where it applies, and the court may so
order in a case.

Subdivision (f). As in subdivision (d), the amendments
remove the prior authority to exempt cases by local rule from the
conference requirement. The Committee has been informed that the
addition of the conference was one of the most successful changes
made in the 1993 amendments, and it therefore has determined to
apply the conference requirement nationwide. The categories of -
proceedings exempted from initial disclosure under subdivision

" l 1l ~~~(a)(1)(E) are exempted from the conference requirement for the 1,3
reasons that warrant exclusion from initial disclosure. MThe court may the
order that the conference need not occur in a case where otherwise
required, or that it occur in a case otherwise exempted by subdivision
(a)(l)(E). "Standing" orders altering the conference requirement for qj
categories of cases are not authorized.4 1ll l loll The rule is amended to require only a "conference" of the

1,1 L ill " i ll Yparties, rather than a "meeting." There are important benefits to face- , a
.'! li 1li to-face discussion of' the topics to be covered in the conference, and

those benefits might be lost if other means of conferring were
routinely used when face-to-face meetings would not impose burdens.
Nevertheless, geographic conditions-in some districts may exact costs
far out of proportion to these benefits. Because these conditions vary
from district to district, the amendment allows local rules to require
face-to-face meetings. Such a local rule might wisely mandate face-

proximity to one another. Z

EI 1 , l 'I, ' ' ' 5 8
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21 before Ahe Rule 16 scheduling conrc -nd the te f

is changed to no mo' nference,~~~~~ 
An h iefrterpr

ischagmre than 14 days after the, Rule 26(f) conference.
Th is should ensure that the court will have the report well in advance

I lof the scheduling conference or the entry of the scheduling order.

@ U ~Rule 30. Depositions Upon Oral Examnination

*~ ~ ~~~B k .,, , '*****"

A 2 (d) SCcedule and Durahtaomn; men tison to Tersisio ate

ii-3 or Llnnit Exaniinatio'n.,

Il 4 (1) Any objection e ~ e during a

l 5 detposition shall be stated concisely and in a

1 befor the Rule16non-argumentative and nont-suggestive manner. A

A 7 p erso P4 may intruct a deponent not to answer
i 8 only when necessary to preserve a privilege, to

T 9 enforce a limitationh Oil ei directed by the cour t,

-10 Rul 3.DpstosU nO ralgEamination

3ll 10 ' or to present a motion under pa.

deposition shl b59 s

lt~~g"!1 !Begium" FNM~a~i in~ a 5I
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11 (2) Unless otherwise authorized by the court or

12 stipulated by the parties and the deponent, a

13 deposition is limited to one day of seven hours. -

14 ef4*- r e-The court iaye ' & '

15 pem444d for t co a phall

16 allow additional time consistent with Rule 26(b)(2) if

17 needed for a fair examination of the deponent or if the

18 deponent or another person or other

19 circumstance, im pedles or delays the examination.

20 (3) If the court finds thatLy &ueX-w :

| lpllX . 21 impediment, delay, or other conduct N+4 has

22 frustrabed the fair examinati on of the deponent, it may

23 impose upon the persons responsible an appropriate

V ,1|1 l l 24 sanction, including the reasonable costs and attorney's .

25 fees incurred by any parties as a resultS.thercof.

60
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26 (4%) At any time during a deposition, on

27 motion of a party or of the deponent and upon a

28 showing that the examination is being conducted in

29 bad faith or in such manner as unreasonably to annoy,

30 embarrass, or oppress the deponent or party, the court

31 in which the action is pending or the court in the

32 district where the deposition is being taken may order

, Q 33- the officer conducting the examination to cease

34 forthwith from taking the deposition, or may limit the

35 scope and manner of the taking of the deposition as

36 provided in Rule 26(c). If the order made terminates

37 the examination, it shall be resumed thereafter only

38 upon the order of the court in which the action is

39 pending. Upon demand of the objecting party or

40 deponent, the taking of, the deposition shall be

41 suspended for the time necessary to make a motion for

64
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42 FEDERAL RULES OF CIVL PROCEDURE

42 an order. The provisions of Rule 37(a)(4) apply to the

43 award of expenses incurred in relation to the motion.

44

COMMITEE NOTE

I utol vSubdelivison (d. Paragraph (1) has been amended to clarify

the terms regarding behavior during depositions. The references to j
objections "to evidence" and limitations "on evidence" have been

removed to avoid disputes about what is "evidence" and whether an

'l, objection is to, or a limitation is on, discovery instead. It is intended

K Il 1> i' that the rule apply to any objection to a question or other issue arising
IlW,1 I ll during a deposition, and to any limitation imposed by the court in

nrjlf ' connection with a deposition, which might relate to duration or other 1
matters.

The current rule places limitations on inLstructions that a

Ii 1-;1 ] witness not an swer only when the instruction is made by a "party."

Similar limitations should apply with regard to anyone who might

purport to instruct a witness not to answer a question. Accordingly1 ,

jI[ ;l the rule is amended to apply the limitation to instructions by any
8!11 person.

'AE| 1 0 Paragraph (2) imposes a presumptive durational limitation of

one day of seven hours for any deposition. Thef!Comrnittee has been

informed that overlong depositions can result in undue costs and

delays in somne circumstances. The p-esuimptive duration may be

extended, or otherwise altered, by agreemernt. Because this provision

21 1 *~~~s designed partly to protect the deponxent, an agreemzent lby the parties

B' g! 162
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to exceed the limitation is not sufficient unless the deponent also
agrees. Absent such an agreement, a court order is needed. The party

seeking a court order to extend the examination, or otherwise alter the
limitations, is expected to show good cause to justify such an order.

It is expected that in most instances the parties and the witness
will m ate reasonable accommodations to avoid the need for resort to
the court. 'The limitation is phrased in terms of a single day on the

assumption that ordinarily a single day would be preferable to a
deposition e: tending over m ultiple days; if alternative arrangements
would better suit the parties and the witness, they may aigree to them.
It is also assumed that there will be reasonable breaks during the day.
Preoccupation with timing is to be avoided.

K > The rule directs the court to allow additional time where V
consistent with Rule 26(b)(2) if needed for a fair examination of the
deponelnt. In addition, if the deponent or another person impedes or
delays the examination, the court shall authorize extra time. The
amendment makes clear that additional time should also be allowed !
where the examination is impeded by an "other circumstance," which

ly might include a power outage, a health emergency, or other event.

In keeping with the amendment to Rule 26(b)(2), the
-provision added in 1993 granting authority to adopt a local rule 4 I
limiting the time permitted for depositions has been removed. The
court may enter a case-specific o der directing shorter depositions for
all depositions in a case or with regard to a specific witness. The
court may also order that a deposition be taken for imited pefiods on -

several days.

63
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Paragraph (3) includes sanctions provisions formerly included t
in paragraph (2). It authorizes the court to impose an appropriate
sanction on any person responsible for an impediment that frustrated
the fair examination of the deponent. This could include the
deponent, any party, or any other person involved in the deposition.
If the impediment or delay results from an "other circumstance" under
paragraph (2), ordinarily no sanction would be appropriate.

Former paragraph (3) has been renumbered (4) but is
otherwise unchanged.

Rule 34. Production of Documents and Things and Entry
Upon Land for Inspection and Othier Purposes

2 (b) Procedure. The request shall set forth, either by

3 individual item or by category, the items to be inspected, and

4 describe each with reasonable pa ticularity. The request shall

5 specify a reasonable tilme, place, and manner of making the ,

6 inspection and perferming the related acts. Without leave of

7 court or written stipulation, a request may not be served

8 before the time specified in Rule 26(d).

56specify4a reasonable time, phce~and manner of making the
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l1B 9 The party upon whom the request is served shall serve

10 a written response within 30 days after the service of the

1 1 request. A shorter or longer time may be directed by the court

12 or, in the absence of such an order, agreed to in writing by the

1 13 parties, subject to Rule 29. The response shall state, with i

14 respect to each item or category, that inspection and related

15 activities will be permitted as requested, unless the request is

i16 objected to, in which event the reasons for the objection shall

. 17 be stated. If objection is made to part of an item or category,

the part shall be specified and inspection permitted of the

'l9 remaining parts.

20 The party submitting the request may move for an

S 21 order under Rule 37(a) with respect to any objection to or

22 other failure to respond to the request or any part thereof, or

any failure to permit inspection as requested. On motion

24 under Rule 37(a) or Rule 26(lc) or on its ovn motionthe

65 65
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46 FEDERAL RULES OF CIVIL PROCEDURE

25 court shall if appropriate to implement the limitations of

26 Rule 26(b)(2)(i), () or (iii) - limit the discovery or require

27 the party seekin g discovel to D ay part or all of the reasonable

28 expenses incurred by the responding p rty,

29 A party who produces documents for inspection shall 0 K b

3{} produce them as they are kept in the usual course of business 1"

3'1 or shall organize and label them to correspond with the -

3d2 categories bn the request. that i

33 2 P<

i ,, ] ~~COMMITTEE NVOTE,

imitatSuions tbhecour m amendment makes explicitat he courts t a
autlllonty to condition document production ton payment by the party
seeking discovery of part or all of the reasonable costs of that 4 .
rdoument production if thearequest exceeds the limitations of Rule

th 26(b)(2)(G), (i), or (iii). This authority was implicit in the 1493 K1
f~~l adoption of Rule 26(b)(2), which states that in implementing Its 1ltF

limitations the court may act on its own initiativ6s or pursuant to a < ;,~
anotion under Rule 26(c). The coult conatinules to have such authority gG,,Pj
with regard to all discovery devices. If thec cou1t conczludes that a llif rifh
proposed deposition, interrogatory, or request foi- admission Vxceeds Iqll¢,l,
the limitationls of Rule 26(b)(2)(i), (i~i), or (iii), it maya under authoc~rity AI

6 6

,,I, ' ,wl i1 Isra,'
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of that rule and Rule 26(c), deny discovery or allow it only if the party
seeking it pays part or all of the reasonable costs.

This authoiity to condition discovery on uost-bearing is made H
explicit with regard to document discovery because the Committee ! 1
has been informed that in some cases document discovery poses
plarticularly significant problems of disproportionate cost. QC. Rule li

r45(c)(2)(B) (directing the couIt to protect a nonparty against Rule F

"significant expense" in connection with document production F

required by a subpoena). The Federal Judicial Center's 1997 survey 1F F

of lawyers found that "loif all the discovery devices we examined,
- document production stands out as the most problem-laden." T.

iWillging, J. Shapard, D. Steinstra & D. Miletich, Discovery and lFtF

'Disclosure Practice, Problems, and PrOposals for Change, at 36 F

(1997). These problems were "far more likely to be reported byattorneys whose cases involved high stakes, but even in low-to-

medium stakes cases. .. 36% of the attorneys reported problems with
F document production." Id. at 35. Yet it appears that the limitations

of Rule 26(b)(2) have not been much implemented by courts, even in
connection with document discovery. See 8 Federal Practice &
Procedure § 2008.1 at 121. Accordingly, it appears worthwhile to
make the authority for a cost-bearing order explicit in regard to
document discovery.

Cost-bearing might most often be employed in connection
with limitation (iii), but it could be used as well for proposed
discovery exceeding limitation (i) or (ii). It-is not expected that this
cost-bearing provision would be used routinely; such an order is only{ Id'. authorized when proposed discovery exceeds the limitations of
subdivision (b)(2). But it cannot be said that such excesses might
occur only in certain types of cases; even in "ordina ry" litigation it is |

67 t F
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possible that a given docuwvient request would be dispropolrtionate or

otherwise unwairanted.

The court may employ this authority if doing so would be

"appropriate to implement the limitations o fl{ule 26(b)(2)(i). (ii), or

1 (iii)." In any situationin which a document request exceeds these

limitations, the court may fashion, an appropriate ordeLr including cost-

bearing. When appropriate it could, for example, order that some

requests be fully satisfied because they are not disproportionlate,

excuse compliance with certain requests altogether, and condition

production in response to other requests on payment by the party

seeking the discovely of part or all of the costs of complying with the

request. In making the determination whether to order cost-bearing,

'J, !the court should ensure that only reasonablbie costs are included, and

Iflil ll~l (as suggested by Rule 26(b)(2)(iii)) it may take account of the parties'

relative resources in determining whether it is appropriate for the

party seeking discovery to shoulder part or all of the cost of

responding to the discovery.

The court may enter such a cost-beasing order in connection

with a Rule 37(a) motion by the party seeking discovery, or on a Rule

26(c) motion by the party opposing discovery. The responding party

ffII may raise the limits of Rule 26(b)(2) in its objection to the document

request or in a Rule 26(c) motion. Alternatively, as under Rule

26(b)(2), the court may act on its own initiative, either in a Rule 16(b)

scheduling conference or order or otherwise.

68 .



is~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ I

FEDERAL RULES OF CIVIL PROCEDURE 49

IRule 37. Failure to Make Disclosure or Cooperate in
Discovery; Sanctions

2 (c) Failure to Disclose; False or Misleading

K 3 Disclosure; Refusal to Admit.

4 (1) A party that without substantial

5 justification fails to disclose information required by

6 Rule 26(a) -of 26(e)(l), or 26(e)(2) shall not, unless

7 such failure is harmless, be permitted to use as

8 evidence at a trial, at a hearing, 'or on a motion any

- -9 witness or information not so disclosed. In addition

10 to or in lieu of this sanction, the court, on motion and

1< l1 after affording an opportunity to be heard, may

--12 impose other appropriate sanctions. In addition to

We 13 requiring payment of reasonable expenses, including

14 attorney's fees, caused by the failure, these sanctions

15 may include any of'the actions authorized under

* ~~~~69~
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16 subpara graphs (A), (B), and (C) of subdivisionl (b)(2)

17 of this rule and may include informing the jury of the

18 failure to make the disclosure.

19

COMM ITTEE NOTE

~j~yis~fl(~})±When this subdivision was added in 11993

to direct exclusion ofmaterials not disclosed as required, e duty to

supplement discovely responses pursuant to R le 26(e)(2) was

1~, ,JJ I'omitted. In the face of this omission, courts may rely on inherent

power to sanction for failure to supplement as required by Rule, 4

IKK ~~26(e)(2), see 8 Federal Practice,&~ ~eue 05 t0-9 u

lyI~~v, that is an uncertain and unregulated ground for imposing sanction.

Thiere is no obvious occasion for a Rule 37(a) motion in Connection

* ij l with failure to supplement, and ordinarily only Rule 37(c)(1) exists

!~ ~~ ~o~~t~ is violated.ol 
j

* g 1Vas rule-based authority for sanctions if ois supplementation

i g in 'Yl'

V The amendment explicitly adds failure to comply with Rule

26(e)(2) as a ground for sanctions under Rule 37(c)(1), including

exclusion of withheld mateni' s. The rule provides that thi s sanction

power only applies when the failure to supplement was "without

Arizonasubstanti justification," and a party should be, allowed to use the ~

material that was not disclosed if the lack of earlier notice was I

H ~~~~~~~~~~70
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Ruule B. In Personam Actions: Attachment and
Garnishm - t-iS~pew Provis

2 *w-Wth re~;ett n dia

3 +ed--4hepiec~ t the amun WueIP t-M-fty.

5 ffpartlise cc ~afd~'tsgndb hee

96rtepanifsatre wthat thed af 'at
-eemp z.t~phidbye e d b o

113 e a p Oe ane

114 A attachmentand

'71
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15 9i e ll ue. & _

l~~~1 pAlif~s-t (17-e 4tt-F

20

218 -l- veXhe-b

111 .S14 221 ne-RI that. Ajen cIFFY

I ll J! 22 _ _ ~ v s a

24 pursu' tfa ta ICu 4(e), ia'vok-044we-rfed- ~ d, ,

26.7e -.

28 iweke4.

29

4tti1 30 [4I-b-*efe4-~e--en-p ''hiohl meay ble-r

.k11 11il. 72



FEDERAL RULES OF CIVIL PROCEDURE 53

31 fpantiff Ot e:ni~

32 neion to ffiedefendant byt

33 dfe-eeffwT-ia

34 tta o ba

35 a to aint, s

36 menee b ve-e er on th

37 El efena B namiratorzdb Rule 4(~e-i-e-e
-38

38 that b i ng

39 g_ _ oe of th t El W M a b ab

40 o-4~so--

41 ) When Available; Com()laint, Affidit, uia

42 Authorizaton andProcess.

43 (a), Ii a defendant in an in personam actin is

0 44 not found within the district, a verified com2rnt may

45 contain a prayer for process to attach the defendant' s

46 tangible or intangible ¢prsonal property -ia th

73~~~~~~~~~~~~~~~~~~~~~I



_7 l M lott g .-

i 1 54 FEDERAL RULES OF CIVIL PROCEDURE

i~LICI~f 147 amount sued for - in the hands of garnishees named

, l Xl 48 in the process.

It j l 49 (lb) The plaintiff or the plaintiff's attorney

50 must sign and file with the complaint an affidavit

S l 51 stating that! to the affiant's knowledge, oro

¢, t 52 information and belief the defendant cannot be found 4

53 within the district. The court must review the

, 54 complaint and affidavit and, if the conditions of this

!l~ll l 55 Rule B appear to exist. enter an order so stating and

56 authorizin cess of attachment and garnishment.

;; I 57 The clerk may issue supplemental process enforcing

58 the court's order upon application without further

ji 1 l'l 59 court order.

040i dl~; - 60 (c) If the plaintiff or the plaintiff's attorney

|JI 1 + ~ 61 certifies that exigent circumstances make court review

-li; 62 impracticable. the clerk must issue the summons and

74
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63 process of attachment and arnishment. The plaintiff

64 has the burden in any post-attachment heating under

65 Rule E(4)(f) to show that exigent circumstances

66 existed.

67 Ld) (i) If the proerty is a vessel or

68 tangible prper-tv on board a vessel,

69 the cleik must deliver the summons,
@,11 .t,' t~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1

70 process, and any supplemental process

| 71 to the marshal for service.

72 (ii) If the p pryi ther tangible or

L i~j73. intanible property, the clerk mrMst

7 lff174 deliver the lqugmons. process, and aply

1 75 suo poces$ to a person or

76 thrniiation zuthored to serve it,

'77 who may be (A) a marshal: (B)

78 someoneu cntract witt

p 7S I7



56 FEDERAL RULES OF CrVIL PROCEDURE

79 Unied States (C) someone speciaIy

80 pointed lb the court for that

j 81 pur ose- or D) in an ation brow ht

82 )y the United Staties, any o cer or

83 enployee ofthe United States.

84 Leh Th e fm

85 remedies under Rule 64 fo seizure of person or

86I I propertT for the purose of scuring satisfaction of the,

b 87 jRment.

88 (2) Notice to Defend oefauln .

89 be entered except upon proof which may be by aff.davit-

90 that:

|10II~ll] 92 attaclhmenLt or gaishent have been served on the

93 defendantina amanner authorized by Rule_ 4

I ~ 76
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94 b)the plaintiff or the ganishee has maild to

95 (,)fCPthe defendant the comjntuinion , dprocess of

96 attachment or garnishment, sinigany form of mail

97reuinareunrei o

f') the plainti e arnishee has tried
. + (,'P9 diiigently to give notice of the a'ction to the dei ndanan,,

: lo) but could not do so.

101

ConmmiL tee Note

Rule B(I) is amended in two ways, and style changes have
b , been made.

(d) p'JThe, service provisions of Rule C(3) ;re Wdopted in paragr ph
e(d) providing alternatives to service by a marshal if the property to

be Seized is not a vessel or tangible property on board a vessel.

The provision that allows the plaintiff to invoke state
attachment and garnishment remedies is amended to reflect the 1 993
amendments of Civil Rule 4. Former Civil Rule 4(e), incorporated inRule B(l), allowed general use of state quasi-ein--rem jurisdiction if the
defendant was not aji inhabitant of, or found within, the state. Rule II1I

4(e) was replaced in 1993 by Rule 4(n)(2), which permits use of state

77 I1|
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lw to seize a defendant's assets -only if personal jurisdiction oveth
defndat cnno beobtained in the district where the action is
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4114 brought. Little purpose would be served by incorporating Rule
4(n)(2) inRule B. since maritime attachment and garnishment are,

!Pi ,2,;, 1il available whenever the defendant is not found within the district, a
concept, that allows attachment or garnishment even in some
circumstances in which personal jurisdiction also can be asserted. In
order to protect against any possibility that elimination of the,

:;llj:'lt reference to state quasi-in-rem jurisdiction remedies might seem to
defeat continued use of state security devices, paragraph (e) expressly

uil~l,: lincorporates Civil Rule 64. Because Rule 64 looks only to security,
not jurisdiction, the former reference to Rule E(8) is deleted as no
longer relevant.

Itil p Rule B(2)(a) is amended to reflect the 1993 redistribution of
the service provisions once found in Civil Rule 4(d) and (i). These

l I}Z0 I, provisions are now found in many different subdivisions of Rule 4.
The new reference simply incorporates Rule 4, without designating
the new subdivisions, because the function of Rule B(2) is simply to
describe the methods of notice that suffice to support a default
judgment. Style changes also have been made.K~~~~~~~~~~~~~~~~~~~~~~~~~~~

l F i2Ht~l ,ltRule C. A In Rem Actions: Special Provisions

l l [8l~g~il 12 (2) Compl nt.-Iaticns in rem the complaint shall

F llFl4t~llsl . 3 be verified on oath-or solemn &ffirmat. It shall describe ll

4 withreasonaleaiciity the pperythat isthe bje F

'I ~~~ ~~~~~~78
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21
22 +e41e~c-~e pr- d pertyf tt 4l o
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24
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26 , p:eLeee
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37 w
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53 th dsritd Bynae b6' rdr fthecut en~

54 meeify4a4ienitkH~Which the answer is ry '

55 filedas prvided y subii 
,

59 (2aCint.afl In an action in remn the com~a~

60 MU-St,

61 (a) be verified;

62 (b ecie wth reasonabl es pariu a rity th

rI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~wI

63 prp aYtat is the sub ect of the action;

64 c) i n am at n aritAlne proceedh g,

F 65 Ia that the pro~~~~~~ertV is l wth p in te dsrict oir will be

66 v itin the istrict while te action is pe n4 i g
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67 (D in a fo i ue rcein o ioain o

68 a federal statute, ~stat'e:'
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69 (i) the place of seizure and whether it

- ' 70 was on land or on navigable waters;

71 (ii) whether the property is within the

72 district, and if the property is not

73 within the district the statutory basis

74 for the court's exercise of jurisdiction

75 over the property; and

76 (iii) all allegations reguired by the i

77 statute under which the action is

f 78 brought.

'79 (3) Judicial Authorization and Process.

80 (a) Arrest Warrant.

81 (i) When the United States files a

82 complaint demanding a forfeiture for

83 violation of a federal statute, the clerk

84 must promptly issue a summons and a

83

' , '"'~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I~I
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85 warrant for the arrest of the vessel or

86 other property without requilirjg a

87 certification of exigent circumstances.

88 Lii (A) In other 1ctons. the court

89 must review the complaint and

90 any supportirg papers. If the

91 conditions for an in rem actdon

9 2 appear to exist, the cou.t must

93 issue an order direting the

94 ¢ YA clerk to issue a warr ant for the

95 arrest of the vessel or other

96 roperty that is the subject of

i0,:: 97 the action.

98 (B) If the plaintiff or the

99 plaintiff's attornev ceitifias

.V 1(0 that exigent ciracmstances

8L1

J .
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MI maake court review

102 impracticable, the clerk must

103 prommptl issue a summons and

S 10)4 a warrant for the arrest of the

105 vessel or other propertv that is

106 the suhieclt of the action. Te

107 platiff has the burden in anv

| 108 post-arrest hearing under Rule

109 E(4)(f to show that exigent

110 circumstances existed.

|. 11 1 ( Service.

112 (i) If the g propert that is the subiect of

[113 the action is a vessel or tangible

- 1114 property on board a vessel, the clerk

115 must deliver the warrant an *an

85
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116 supplemental process to the marshal

117 for service.

118 (H) Ii the property that is the subject

119 of the action is other property, tangible

120 or intangible, the clerk must deliver

121 the warrant and any supplemental

122 process to a person or organization

' 123 authorized to enforce it, who may be:

124 (A) a marshal; (B) someone under

125 contract with the United States, (C)

126 someone specially appointed by the

127 court for that purpose; or, (D) in an

128 action brought by the United States,

129 any officer or employee of the United

I ~~130D States.

86ijilyl he~~~~~~~~~~~~~~~~~~~~~~~~
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131 (c) Deposit in court. If the property that is i

132 the subject of the action consists in whole or in part of

133 t her

134 intangible property, the clerk must issue in addition

135 to the warrant-a summoix directing any person

136 controlIn the poery..toshow cause why it should

137 not be deposited in court to abide the iudgment.

138 f~~L-Syp~lemeyjgl )rpieseni T
139 upon appicationissuie xul proces. th cle

140 enforce the court's ojkLr wthoujt frtr court order.

141 4) No ce.N oticeorth ex rocess

142 is rquired when the property that is th subject of the action

143 has beel released under Rule B() 15 the ry is not -ll

144 released within 0 days after execu ion, the phentiff musti

145 promptly or within the time that the ,ourt allows give

146 public notife of the action and ares in a newspaper

87

I, " "' I



.~~~~~~~~~~ j

.' t~~~~~~~~~~~~~~~~~~~~~I

68 FEDERAL RULES OF CIVIL PROCEDURE

147 e g r t bcourt o der and having general circulation in

1 9 the district, hut publicationr may be termim ted if the pronertv

149 is released before publication *s eornleted. The notice must

150 spe ify e time under Rule C(6) to file a statement of interest

I ii151 in oto answer. Ths

152 rule does not affectthe n o s in an action to

153 foreclose a p:rfed shii morogage under 46 U.S.C.1131301

154 etseq,. as amuendded. * *

155

fi[ 1 156 EdAaiS1§ eF--4Rt U

bp I ~ 157 e-

<i1 158 H i0- -bee

j j 1 59 e1e e wtid1 &V .t eg e.w

t.'. 161 ( ) f -4 k --~ e- i n- -b ,'

162 sqL-e -cu and h'E-

1,16 ,n of. t,;lam
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i 63 Fu)
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170 eidte

171 6iv dies. B

'172 'a Civil Forfefture. In in rem forfeiture|

173 action fo violation of a federal statute: g

:174 ) a son who asserts ninterst ini

175 or iight againSt th cPiropertv that is the

1 76 subject of the action must file 'a177 verified statemen idntifinth
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179 (A) within 20 days after the

180 earlier of (1) receivingactual

181 notice of execuf rn of process,

182 or (2) completed publication

183 ofntc ne ueC4.or

184 (bwithin teie te

:1t ~185 court allows,

186 
M tr ust

['lli{> 187 state the authority7 to file a staltement

188 of interest in or right gjainst the

l 1 g9 prop~rty on behalf of another: and

190 Le esn h ie :taemnt nof

191 injterest
i~~j 4'l 191 interest ~~in or riht against the property

I; ]192 must serve an answer within 20 dacs

193 after filing the statement.

;,Haii !90
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194 (b) Maritime Arrests and Other

195 Proceedings. In an in rem action not governed by

196 subdivision a

197 Cij A person who asserts a right of

1 l98 possession or any ownership interest

1]99 in the property that is the subject of

200 the action must file a verified

1 201 statement of right or interest:

*202 (A) within 1V days after the

203 earlier of (1) the execution of

20)4 process, or (2) completed

205 publicaton of noticie under

206 Rule C(4). or

l 207 (1B) within the time that the

208 court allows;

9 1
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209 (i) the statement of right or interest

210 must describe the interest in the

211 property that supports the person's

212 demand for its restitution or right to

213 defend the action

214 HDii) ani agent r at orny must

215 state the authority to file a statement

J i; 216 of ight or interest on behalf of

V'hil 2:17 another; and

I 1 218 iv) a person who asserts a right o

219 possession or any onership interest

220 must file an answer within 20 days

i 221 after filing the statement of interest or

, 2222 right

2123 ()Iterr 1: es. Intrr aab

224 senved with the complaint in an in rem action without

92 ~iI
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225 leave of court. Answers to the inter ro (atoxies must be

226 sei Ved with the answer to the omplai nt.

Committee Note

Style changes have been made througIhout the revised portions
of Rule C. Several chalges of mneaning have been made as well.

Subdivision 2. In rem jurisdiction originally extended only to
property within the judicial district. Since 1986, Congress has
enacted a number of jurisdictional and venue statutes for forfeiture
and criminal matters that in some circumstances permit a court to
exercise au thority over propeity outside the district. 28 U.S.C. §
1 355(a)(1) allows a forfeiture action in the district where an act or
Olission giving rise to forfeiture occuired, or in any other district
where venue is established by § 1395 or by any other statute. Section
1355(b)(2) allows an action to be brought as provided in (b)(1) or in
the United States District Court -for the District of Columbia when the
forfeiture property is located in a foreign country or has been seized
by authority of a foreign government. Section 7355(d) allows a court
with jurisdiction under § 1355(b) to cause service in any other district Z
of process required to bring the foifeiture property before the court.
Section 1395 establishes venue of a civil proceeding for forfeiture inthe district where the forfeiture accrues or the defendant is found; in
any district where the property is found; in any dist ict into which the
property is brought, if the property initially is outside any judicial
district; or in any distiict where the vessel is arrested if hie proceeding Z
is an admiralty proceeding to for eit a vessel. Section 1395(e) deals
with a vessel or cargo entering a port of entr;y closed by the President,
and transportation to or from a state or section declared to be in

93
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insurrection. 18 U.S.C. § 981(h) creates expanded jurisdiction and

Menie over property located elsewhere that is related to a criminal

prosecution pending in the district. These amendments and related>

1 amendments of Rule E(3), bring sthese Rules into step with the new,

statutes. No change is made as to admiralty and maritime

'proceedings that do not involve a forfeiture governed by one of the

new statutes.

Subdivision (2) has been separated into lettered paragraphs to

facilitate understanding.

Subdivision 3). Subdivision (3) has been rearranged and

divided into lettered paragraphs to facilitate understanding.

.Paragraph (b)(i) is amended to make it clear that any

K siI~supplemental process addressed to a vessel or tangible property on

board a vessel, as well as the original warrant, is to be served by the

n stt th marshal. f

Subdivision 44. Subdivision (4) has required that public K
, l~i l notice state the time, for filing an answer, but has not required that the

411, l ' notice set out the earlier time for filing a statement of interest or

claim. The amendment requires that both times be stated.

A new provision is added, allowing termination of publication

if the property is released more than 10 days after execution but

before publication is completed. Termination will save money, and

also will reduce the risk of confusion as to the status~of the property.

^IL gSubdivision 
6 . Subdivision (6) has applied a single set of

undifferentiated provisions to civil forfeiture proceedings and to in

94
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rern admiralty proceedings. Because some difterences in procedure
are desirable, these proceedings are separated by adopting a new
p aragaph (a) for civil fo feiture proceedings and recasting the present
-ule as paragraph (b) for in rem admiralty proceedings. The provision

for interrogatories and answers is carried forward as paragraph (c).
Although this established procedure for serving interrogatories with
the complaint departs froom the general provisions of Civil Rule 26(d),

,,'K the special needs of expedition that often arise in admiralty justify
Continuing the practice.

Both paragraphs (a) and (b) require a statement of interest or
*2i'll; rght rather than the ";claim"27 formerly required. The new w~ordlin 

1l

"''11 | permits parallel drafting, and facilitates cross-references in other
rules. The substantive nature of the statement remains the same as
the former claim. The requirements of (a) and (b) are, however,
different in some respects.

In a forteiture proceeding governed by paragraph (a), a 7
statemnent must be filed by a person who asserts an interest in or a

2 I4':11 right against the property involved. This categoiy includes every
right against the property, such as a lien, whether or not it establishes j
ownersfip or a right to possession. In determining who has an
interest in or a tight against property, courts may continue to rely on
precedents that have developed the meaning of "claims" or
"c aihnants" for the purpose of civil foifeiture proceedings.

4% ;0, In an admiralty and maritime proceeding governed by
paragraph (b), a statement is filed only-by a person claiming a right

II of possessionl or owrership. Other claims against the property are
advlanced by intervention narder Civil Rule 24, as it may be

supplementedr by local a Imirahty ruls. The reference to ownership

- - I - IIgl ~I'~,]I~EII I ~ib9
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includes eveiy interest that qualifies as ownership under domestic or

foreign law. If an ownership interest is asserted, it makes no

difference whether its character is legal, equitable, or something else.

Paragraph (a) provides more time than paragraph (b) for filing

a statement. Admiralty and maritime in rem proceedings often

present special needs for prompt action that do not commonly arise

in forfeiture proceedings.

Paragraphs (a) and (b) do not limit the right to make a

restricted appearance under Rule E(8).

Rule E. Actions In Rem and Quasi La Rem: General

IT \ Pro visions
I il.�l l. ' g :} ak ***. *

(3) Process.

' ~2 ;&-Ef1e4

gi ~3 ++ e 45i]+

ttik'5 4Liamiat ane iriim m. ig

it 7 arnishmnenlt maly be«re ll ihiiLteds~it

5' alajlh admira aritime 'p , din.9
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8 , I frfi rcae rcsinrmayb

9 served within the district or outside the dist ict when

10 authorized by-satute.

11 (bc) Issuance and Delivery. Issuance and

12 delivery of process in rem, or of maritime attachment I

13 and garnishment, shall be field in abeyance if the K
14 plaintiff so requests. I

1 5

v 16 nterhdm WhIenee te
17 eeFe h4E_

20 s e ~ Ag

21 !
22 . _ *- :

23 e d Xt i na
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K ~~27

29

30

K3 2 (7) Securitv on Counterclaim.

J"'l Ii,33 (a) W hen a per~son who has givenseutfo

34 darmages in thre original action asserts a counterclaim

1K ~35 that arises, from the transaction or oc~curre thi~at is

36 the subject of the oiRigna action, a plai[ntiff for whose.

IlK ~37 benefit the security has been griven must give secuirity

318 for dam ages demanded in the counterclaim u nless thfe

court,~g f as son directs oth~rwise.
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40 Proceedings on the original claim must be staved until

I' this security is givern unless the court directs

42 otherwise.

43 (b) The plaintiff is reguired to Give securg

44 under paragraph (a) when the United States or its

45 corporate instrumentality counterclaims and would

46 have been re uired to give security to respond in

47 damaes if a poivate party but is relieved by law from

48 giving security.

49 i$3-R e&4e&%eearffat F efipF F-fid

5 1 . , ipfessLy--s k

F 52 i ~ l s f e~F

53 I Iriiie
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55 * o an ote

56 t a sb es

57 ),t

:58 against an adnrf - aty and maritime claim witrspect to which

59 there has issued process n rem, orproce of attachment and

60 ga nishm~elnt, may be expressly restricted to the defense of

61 such claim, and in that event is not an appeaance or the

62 pu ros'es of any other claim with respect to which such

63 process is not available or has not been served.

64 (9) Disposition of Property; Sakes.

VI;. 65

66 .*Ae e 4: -eep Sawn,

67 f Elable, (3A4

68

69I' if - h -e

70) F~pcry i xesieoFd- fp~Fj

100
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71

73 p or of the

74 i n

75 ai-*fref441eI

76 e eef hib

77 
VV 

nu tm

"J 78 As as I

79 yupmoe-efdef '

80
j813d ff j

It 821t{S1

83 Inf3 (b) InterlocutOE Sales; Delivery,,

84 ILp Onli-Oion of a 12Art the -

85 rn2arsh4al.or other peron having

86 sdy o fth t
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87 order all or part of the poperty sold

88 with the sale mroceeds, or as much of

, ~~891 .-paid0,,
90 into court to await further orders of the

'' ~~91 1''t 91 C~~~~~~~~~Oulrt- ~if: l

92 JA) _the attached or arrested

j,¢|t 93 propertyvisnperishAible, orrliable

9.4 to deterration, decay, or

i1Xl 95 injury by being detained in

j; ;\ 96 custoldy pend~ing te action;

9;l;'1 a (1B) the expense of keeping

98 the property is excessive or

99 dispootontVo
00 

(C) there is an unreasonable

K:; 101 delay in securing release of the

102 propety.

>:e! ~~ ~ ~ ~~~~~102.
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103 (ii) In the circumstances described in

104 (), the court, on motion by a,

defendant or a person filing a

106 statement of interest or iight under

107 Rule C(6), may order that the property,

108 rather than being sold, be delivered to

109 the movant upon giving security under A

110 these rules.

s0'111 ***'' wl

112 (10) Preservation of Property. When the owner or

113 another person remains in possession of property attached or

114 arrested under the provisions of Rule E(4)(b) that permit

X 115 execution of process without taking actual possession, the,

116 court, on a party's motion or on its own, may enter any order

117 necessary to preserve the property and toprevent its removal.-

103
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Committee Note

Style changes have been made throughout the revised portions
of Rule E. Several changes of meaning have been made as well.

Subdivision (3). Subdivision (3) is amended to reflect the
distinction drawn in Rule C(2)(c) and (d). Service in an admiralty or
maritime proceedi 'g still must be made within the district, as
reflected in Rule C(2)(c), while service in forfeiture proceedirtgs may
be rnade outside the district when authorized by statute, as reflected
in Rule C(2)(d). 21]

Subdivi.ion Subdivision (7)(a) is amended to make it
clear that a plaintiff need give security to meet a counterclaim only
when the counterclaiim is asserted by a person who has given security
to respond in damages in the original action.

Subdivision (8. Subdivision (8) is amended to reflect the,
change in Rule B(l )e) that deletes the former provision incorporating
state quasi-in-rem jurisdiction. A restricted appearance is not
appropriate when state law is invoiced only for security under Civil
Rule 64-, not as a basis of quasi-in-rem jurisdiction.

Subdivision (9, Subdivision 9(b)(ii) is anended to reflect the
change in Rule C(6) that substitutes a statement of interest or right for
a clairn. .. .

Subdivision (10). Subdivision 10 is new. It makes clear the-
authority of the court to preserve and to prevent removal of attached
or arrested property that remains in the possession of the owner or
other person under Rule E(4)(b).

104.
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TO: onorable Aliceari H. Stotler, Chair FERN M.195
Standing Commrnittee on Rules of Practice rVIDENCERULES
and Procedure

FROM: Honorable Fern M. Smithf, Chair
Advisory Conarniftee on Evidence Rules I

DATE: Decemiber 1, 1997 
I

RE: Report of the Advisory Commnittee on Evidence Rules

The Advisory Committee on Evidence Rules met on October 20th and 21st in Charleston,
S C. At the meeting, the Committee approved three items for action by the StEnding Commiatees
-pioposed amendments to Evidence Rules, with the recommendation that they be published for

' public rcomiment. The Advisory Comm ittee is submittinig these proposed ameundments to the
Standing Committee at this time, but there is no intent to accelerate or otherwise change the 44

regular schedule for public comment. *

II. Action Items

A. Rule 103(a).

The proposed amendment to Rule 103 would add a new paragraph to subdivision (a). The
goals of the proposal are: i) to specify when and whether a party must renew an objeclion or

gi11! o~ter of proof alter losmi an initial miling on admissibility; and 2) to codify die principles of
v. United States, concemning the preservation of a claim of error when admission of

rvidence is dependent on an event occur-ing at trial.

The Evidence Rules Commnittee previously proposed an arnendment to Evidence Rule

105
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103 that would have added a new subdivision (e) to the Rule. At its June, 1997 meeting, the

Standing Committee sent this proposal back for reconsideration on a number of grounds. Among
the suggestions were: l) that the Luce principle set forth in the Evidence Rules Committee's
proposal was inappropriately limited to civil cases; and 2) that it would make more sense to
amend subdivision (a), which already deals with objections and offers of proof, than it would be

to add a new subdivision to the Rule. After considering these suggestions, the Evidence Rules

Committee unanimously agreed upon a new proposal. This new proposal incorporates all of the

suggestions for improvement made at the Standing Committee meeting, and sets forth clear-cut

standards for determining when an objection or offer of proof must be renewed after an initial
determination by thel trial court. Both the proposed amendment and Advisory Committee Note to

the amendment are attached to this Report.

Recommendatiom: The Evidence Rules Commiittee recommends that the amendment
to Evidence Rule 103 be published for public cornmnt~ at the regularly scheduled
tirae fr0 publication.

B Rule 404(a)

Congress is currently considering a proposal to amend Evidence Rule 404(a) to provide

that evidence of a crimin al defendant's pertinent character trait is admissible if the defendant
attacks the character of the victim. The Evidence Rules Committee reviewed this proposal and

agreed, in principle, that an attack on the victim's character should open the door to permit a
corresponding attack on the defendant's character. The Evidence Rules Committee was
concerned, however, with the breadth of the language in the Congressional proposal, which

might be read to permit an attack on the defendant's credibility whenever the defendant attacks
the character of the victim. The Evidence Rules Committee agreed upon more limited language,
and proposes an amendment to Rule 404(a) that would address Congressional concerns, and
provi de a more balanced use of character evidence when the defendant chooses to prove a
nega' ire character trait of the victim. Both the proposed amendment and the Advisory
Committee Tote to the amendment are attached to this Report.

Recommendation: The Evidence Rules Committee recommends that the amendment
to Evidence Rule 404(a) be published for publi comment, at the regularly,
scheduled time for publication.

C. Rules 803(6) and 902. aA

Under current law, a foreign record of regularly conducted activity can be admitted in a
criminal case without the necessity of calling a foundation witness. 1li U.S.C § 3505 provides 4
that foreign business records may be admitted if they are certified by a qualified witness, under

circumstances in which the law of the foreign country would punish a false certification. In
contrast, the foundation for all other records admissible under Evidence Rule 803(6) must be
established by a testifying witness. The Evidence Rules Committee unanimously agreed that an

106
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I

amendment to Evidence Rule 803(6) was necessary to provide for uniform treatment of business
records. The Committee also recognized that if certification of business records is to be
permitted, Evidence Rule 902 must be amended to provide, a procedure for self-authentication of
such records. In that sense, the proposed amendments to Rules 803(6) and 902 are part of a single
package--the amendment to Rule 902 is only necessary if the amendment to Rule 803(6) is
adopted, and conversely the amendment to Rule 803(6) would be a nullity if the amendment to
Rule 902 were rejected.

The Evidence Rules Committee notes that the proposed modification of Rules 803(6) and I
902 to permit certification of business records is in accord with a trend in the states. The
Evidence Rules Committee's proposed amendments are adapted from state versions of the
Federal Rules of Evidence in Indiana, Maryland and Texas. The proposed amendments to Rules
803(6) and 902, and the Advisory Committee Notes to these amendments, are attached to this
Report.

Recommendation: The Evidence Rules Committee recommends that Ite maendments to l
Evidence Rules 803(6) and 902 be published for public 0comment, at the regularly scheduled
time for publication. M
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WILL L. GARWOOD
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SECRETARY
ADRIAN G. DUPLANTIER
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PAUL V. NIEMEYER
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W. EUGENE DAVIS
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TO: Hon orable Alicemarie R. Stotler, Chair EIDEN CERIMS
Standing Cormnittee on Rules of Practice
and Procedure

FROM: Honorable Fern M. Smith, Chair
Advisory Conumittee on Evidence Rules

DATE: May 1, 1998

RE: l Report of the Advisory Cormnittee on Evidence Rules

. -. Introduction

The Advisory Committee on Evidence Rules met on April 6' and 7t in New York City.
At the meeting, the Committee approved three proposed amendments to the Evidence Rules,
with the recommendation that te Standing Committee approve them for public comment.

II. Action Items

A. Rule 702.

'The proposed amendment to Evidence Rule 702 is in response to the Supreme Court's
decision in Daubert v'. Merrell 'Dow Pharmaceuticals, inc, and it attempts to address the conflict
in the courts about the meaning of Daubert. The proposal is also a response to bills pending in

Congress that purport to "codify" Daubert, but that, in the Committee's view, raise more
problems than they solve. The proposed amendment specifically extends the tial court's Daubert

gatek-eeping finction to all expert testimony; requires a showing of reliablamethodology and
sufficient basis; and provides that the expert's methodology must be applied properly to the facts

of the case. The Committee prepared an extensive Advisory Committee Note that will provide
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guidance for courts and litigants in determining whether iexpert testimony is sufficiently reliable

to be admissible. Both the proposed amendment to Evidence Rule 702 and the Advisory

Conlmittee Note to the amendment are attached to this Report.

Recomnen dation: The Evidence Rules Committee recommends that the proposed

amnei dinent to Evidence Rule 702 be approved for public comment.

B. Rule 701

The proposal to amend Eviden ce Rule 701 seeks to prevent the practice of proffering an

expert as a lay witness and thereby end-running both the reliability requirements of Rule 702 and

the disclosure requirements pertaining to expert testimony. Under the amendment, testimony

cannot be admitted under Rule 701 if it is based on scientific, technical or other specialized

knowledge. The language of the amendment intentionally tracks the language defining expert

testimony in Rule 702. Both the proposed amendment to Evidence Rule 701 and the Advisory

Committee Note to the amendment are attached to this Report. The proposed amendment does

not prohibit lay witness testimony on matters of common knowledge that have traditionally been

the subject of lay opinions. y1
Reconendation: The E videuce Rules Committee recommends that the proposed

amendment to Evidence Rule 701 be approved for public co ment.

C. Rule 703.

The proposal to amend Evidence Rule 703 would limit the disclosure to the jury of

inadmissible information that is used as the basis of an expert's opinion. Under current law,

litigants can too easily evade an exclusionary rule of evidence by having an expert rely on

inadmissible evidence in forming an opinion. The inadmissible information is then disclosed to

the jury in the guise of the expert's basis. The proposed amendment imposes no limit on an

expert's opinion itself. The existing language of Evidence Rule 703, permitting an expert to rely

on inadmissible information if it is of the typo reasonably relied upon by experts in the field, is

retained. Rather, the limitations imposed by the proposed amendment relate to the disclosure of

this inadmissible information to the jury. Under the proposed amendment, the otherwise

inadmissible information cannot be disclosed to the jury unless its probative value in assisting the

jury to weigh the expert's opinion substantially outweighs the risk of prejudice resulting from the

jury'S possible misuse of the evidence. Both the proposed amendment to Evidence Rule 703 and

the Advisory Committee Note to the amendment are attached to this Report.

Recomen dation: The Evidence Rules Committee recommendli that the proposed

amendment to Evidence Rule 703 be approved for public comment.

.11 
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIlDENCE*

Rule 103. Rulings on Evidence

2 (a) Effect of erroneous ruling.-Error may not be

3 predicated upon a iuling which admits or excludes evidence

4. unless a substantial right of the party is affected, and

5 (1) Objection.-In case the ruling is one admitting

6 evidence, a timely objection or motion to strike appears of

7 record, stating the specific ground of objection, if the

8 specific ground was not apparent from the context; or

9 (2) Offer of proof.-In case the ruling is one

101 excluding evidence, the substance of the evidence was

II made known to the court by offer or was apparent from

12 the context within which questions were asked. *a

mii

*New matter is underli ed; matter to be omitted is linedl U rough.



2 FEDERAL RULES OF EVIDENCE

13 Once the court, at or before trial, makes a definitive ruling

14 on the record admitting or excluding evidence, a party

15 need not renew an objection or offer of proof to preserve

16 a claim of error for apeal. But if under the court's ruling

17 there is a condition precedent to admission or exclusion,

18 such as the introduction of certain testimony or the pursuit

19 of a certain claim or defense, no claim of error may be

20 predicated upon the ruling unless the condition precedent

21 is satisfied.

* * *'* *

COMMITTEE NOTE

The amendment applies to all rulings on evidence whether they
occur at or before trial, including so-called "in limine" rulings. One
of the most difficult questions arising from in limine and other
evidentiary rulings is whether a losing party must renew an objection
or offer of proof when the evidence is or would be offered at trial, in
order to preserve a claim of error on appeal. Courts have, taken
differing approaches to this question. Some courts have held that a
renewal at the time the evidence is to be offered at trial is always
required. See e.g., Collins v. Wayne Corp., 621 F.2d 777 (5th Cir.

112

111



FEDERAL RULES OF EVIENCE 3

I980). Some courts have taken a more flexible approach, holding
that renewal is not required if the issue decided is one that (1) was
fairly presented to the trial court for an initial ruling, (2) may be
decided as a final matter before the evidence is actually offered, and
(3) was ruled on definitively by the trial judge. See, e.g., Rosenfeld
v. Basquiat, 78 F.3d 84 (2d Cir. 1996) (admissibility of former
testimony under the Dead Man's Statute; renewal not required).
Other courts have distinguished between objections to evidence,
which must be renewed when evidence is offered, and offers of proof,
which need not be renewed after a definitive determination is made
that the evidence is inadmissible. See, e.g., Fusco v. General Motors
Corp., II F.3d 259 (I st Cir. 1993). Other courts have held that an
objection or offer of proof once nade is sufficient to presence a claim
of error because the tria court's ruling thereon constitutes "law of the F
case." See, e.g., Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986). These
differing approac'hes create uncertainty for litigants and unnecessary
work for the appellate courts. l

The amendment provides that a claim of error With respect to a
definitive ruling is preserved for review when the party has otherwise
satisfied the objection or offer of proof requirements of Rule 103(a).Where the ruling is definitive, a renewed objection or offer of proofat the time the evidence is to be offered is more a formalism than a
necessity. See Fed.R.Civ.P. 46 (formal exceptions unnecessary);
Fed.R.Crim.P. 51 (sam e); Favala v. CuinberlandEngineering Co., 17 i
F.3d 987, 991 (7th Cir. 1994) ("once a motion in iinine has been
granted, there is no reason for the party losing the motion to try to
present the evidence in order to preserve the issue for appeal"). On
the other hand, Where the trial court appears to have reserved its
ruling or to have indicated that the ruling Is provisional, it makes
sense to require the party to bring the issue to the court's attention le

113 [I
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4 FEDERAL RULES OF EVIDENCE

subsequently. See, e.g., United States v. Vest, 116 F.3d 1179, 1188

(7th Cir. 1997) (where the trial court ruled in limitne that testimony

from defense witnesses could not be admitted, but allowed the

defendant to seek leave at trial to call the witnesses should their

testimony turn out to be relevant, the defendant's failure to seek such

leave at trial meant that it was "too late to reopen the issue now on

appeal"); United States v. Valenti, 60 F.3d 941 (2d Cir. 1995) (failure

to proffer evidence at trial waives any claim of error where the trial

judge had stated that he would reserve judgment on the in 11mine

m 11 uotion until he had heard the trial evidence). While formal

exceptions are unnecessary, the amendment imposes the obligation

on counsel to clarify whether an in limine or other evidentialy ruling

is definitive when there is doubt on that point.

Even where the court's ruling is definitive, nothing in the

amendment prohibits the court from revisiting its decision when the

evidence is to be offered. If the court changes its initial ruling, or if

the opposing party violates the terms of the initial ruling, objection

must be made when the evidence is offered to preserve the claim of

[lI elTor for appeal. The error if any in such a situation occurs only when

the evidence is offered and admitted. Uniited States Aviation

Under writers, Inc. v. Olympia Wings, Inc., 896 F.2d 949, 956 (5th

VW~ l l~l04,ml; tI lll|Cir. 1990) ("objection is required to preserve error when an opponent,

or the court itself, violates a motion in limine that was granted");

iflthlslwl!Sroll':Unzited 
States v. Roenigk, 810 F.2d 809 (8th Cir. 1987) (claim of error

was not preserved where the defendant failed to object at trial to

,d' I ~saI>secure the benefit of a favorable advance ruling).

The amendment codifies the principles of Lace v. United States,

469 U.S. 38 (1984), and its progeny. 'hi Luce, the Supreme Court

.l, ; l l . 1Iheld that a criminal defendant must testify at trial in order to preserve

114
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FEDERAL RULES OF EVIDENCE 5

a claim of error predicated upon a trial court's decision to admit the
defendant's prior convictions for impeachment. The Luce principle
has been extended by many lower courts to other comparable
situations. and logically applies whenever the occurrence of a trial
event is a condition precedent to the admission or exclusion of
evidence. See United States v. DiMatteo, 759 F.2d 831 (1 1th Cir.
1985) (applying Luce where the defendant's witness would be
impeached with evidence offered under Rule 608). See also United
States v. Goldman, 41 F.3d 785, 788 (1st Cir. 1994), ("Although Luce
involved impeachment by conviction under Rule 609, the reasons
given by the Supreme Court for requiring the defendant to testify
apply with full force to the kind of Rule 403 and 404 objections that
are advanced by Goldman in this case."); Palmieri v. DeFaria, 88
F.3d 136 (2d Cir. 1996) (where the plaintiff decided to take an
adverse judgment rather than challenge an advance ruling by putting
on evidence at trial, the in limine ruling would not be reviewed on
appeal); United States v. Ortiz, 857 F.2d 900 (2d Cir., 1988) (where
uncharged misconduct is ruled admissible if the defendant pursues a
certain defense, the defendant must actually pursue that defense at
trial in order to preserve a claim of error for appeal); United States v.
Bond, 87 F.3d 695 (5th Cir. 1996) (where the trial court rules in
Ii nine that the defendant would waive his fifth amendment privilege
were he to testify, the defendant must take the stand and testify in L
order to challenge that ruling on appeal).

The amendment does not purport to ansvwer whether a party who
objects to evidence that the court finds admissible in adefinitive
ruling, and who then offers the evidence to "remove the sting" of its,
anticipated prejudicial effect, thereby waives the right to appeal the
trial court's iruling. See, e.g., United States v. Fisher, 106 F.3d 622 li
(5th Cir. 1997), as corrected 1997 U.S. App. LEXIS 12671 (1997),

- ~~~~~~~~~~~~~~~~~~~~~~~1 ] L i
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(e FEDERAL RULES OF EVIDENCE

(where the trial judge ruled in minine that the government could use

a prior conviction to impeach the defendant if he testified, the

defendant did not waive his right to appeal by introducing the

conviction on direct examination); Judd v. Rodman, 105 F.3d 1339

(11th Cir. 1997) (an objection made in limine is sufficient to preserve

a claim of error lichen the movant, as a matter of trial strategy,

presents the objectionable evidence herself on direct examination to

minimize its prejudicial effect); Gill v. Thomas, 83 F.3d 537, 540 (1st

Cir. 1996) ("by offering the misdemeanor evidence himself, Gill

II l 1waived his opportunity to object and thus did not preserve the issue

l t for appeal"); UnitedStates v. Williams, 939 F.2d 721 (9th Cir. 1991)

(objection to impeachment evidence was waived where the defendant

K was impeached on direct examination).

l I; Rule 404. Character Evidence Not Admlnissible to Prove

l f Conduct; Exceptions; Other [Crimnes

I (a) Character evidence generally.--Evi dence of a

2 person's character or a trait of character is not admissible for

3 the purpose of proving action in conformity therewith on a

4 particular occasion, except:

5 (1) Character of accused. Evidence of a pertinent

6 trait of character offered by an accused7 or, by the

¢ j 7 prosecution to rebut the same,.or if evidence of a traitsae _

II6
11lW ~ ~ ~ ~ ~ ~ ~ ~ ~~1
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FEDERAL RULES OF EVIDENCE 7

8 chracter of the victim of thecieIofrdb h

9 ~~accused andadmitted uinder subdiiin()2,e~dn'

n l -dvie

1() I fa Metjnent tiraitt off ccharace ofthe accused offered by

7 1 2 (2) Character of victim..-Evidence of a peitinent trait
13 ~~of character of the victim of h e cfrne offered by an

14 accused, oj by the prosecution to rebut the same, or

1 5 evidence of a character trait of peacefulners of the victim

16 offered by the prosecution *n a homicide case to rebut

17 evidence that the vic~tim was the first aggressor;

'1t4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~4

18 (3) Character of witness.- Evidence of the character

19 of a witness, as pr'ovided in rules 607, 608, an'd 609.

COJMMITTEE NOTE

Rule 404(a)(1) has been amended to proviidb that when theaccused attacks he character of aVictim Lunder subdvision (a)(2) of
a: this Rule, the door is opened to an attack on a corresponding

1 17
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8 FEDERAL RULES OF EVIDENCE

character trait of the accused. Current law does not allow the
government to introduce negative character evidence as to the
accused unless the accused introduces evidence of good character.
See, e.g., United States v. Fountain, 768 F.2d 790 (7th Cir. 1985)
(when the defendant offers proof of self-defense, this permits proof
of the victim's character trait for peacefulness, but it does not permit
proof of the defendant's character trait for violence).

The amendment makes clear that the accused cannot attack the
victim's character and yet remain shielded from the disclosure of
equally relevant evidence concerning the accused's own
corresponding character trait. For example, in a murder case where
the defendant claims self-defense, the defendant, to bolster this
defense, might offer evidence of the victim's allegedly violent
disposition. If the government has evidence that the defendant has a
violent character, but is not allowed to offer this evidence as part of
its rebuttal, then the jury has only part of the information it needs for
an informed assessment of the probabilities as to who was the initial
aggressor. This may be the case even if evidence of the defendant's
prior violent acts is admitted under Rule 404(b), because such
evidence can be admitted only for limited purposes and not to show
action in conformity with the defendant's character on a specific
occasion. Thus, the amendment is designed to permit a more
balanced presentation of character evidence when the accused
chooses to attack the character of the victim.

The amendment does not affect the admissibility of evidence of

specific acts of uncharged misconduct offered for a purpose other
than proving character under Rule 404(b). Nor -does it affect the
standards for proof of character by evidence of other sexual behavior
or sexual offenses under Rules 412-415. By its placement in Rule

118



FEDERAL RULES OF EVIDENCE 9

404(a)(1), the amendment covers only proof of character by way of

reputation or opinion. Finally, the amendment does not permit proof

of the defendant's character when the defendant attacks the victim's
character as a witness under Rules 608 or 609.

Rule 701. Opinion Testimony by Lay Witnesses

I If the witness is not testifying as an expert, the witness'

2 testimony in the form of opinions or inferences is limited to

3 those opinions or inferences which are (a) rationaly based on

4 the perception of the witness. a (b) helpful to a clear

5 understanding of the witness' testimony or the determination

6 of a fact in issue. and (e) not based on scientific, technical or

7 other specialized knowledge. HI

COMM ITTEE NOTE

Lay witnesses have often been permitted to testify on Fl

complicated, technical subjects. This permissiveness has created a
problematic overlap between lay and expert witness testimony. See,

F K e.g., Willianms Enters. v. Sherinan R. Smoot Co., 938 F.2d 230 (D.C.

Cir. 1991) (insurance broker, who might have been qualified as an

expert, was permitted to testify that the construction collapse at issue ,;

may have contributed to a substantial increase in the plaintiffs flinF

insurance pre niums). Some courts have found it unnecessary to,

1]19 FG



10 FEDERAL RULES OF EVIDENCE

decide whether a witness is offerin g expert or lay opinion, reasoning
that the proffered opinion would be admissible under either Rule 701
or Rule 702. See Malloy v. Monahan, 73 F.3d 1012 (IOth Cir. 1996)
(the plaintiff's testimony as to future profits was admissible under
either Rule 701 or Rule 702); United St tes v. Fleishnman, 684 F.2d
l 329 (9th Cir. 1982) (whether the testimony was Iay or expert opinion,
it was permissible for an undercover agent to testify that a defendant
was acting as a lookout). Other courts have held that a witness need
not be qualified as an expert where the opinion is helpful and
admissible under Rule 701. See, e.g., United States v. Paiva, 892
F,2d 148, 157 (1st Cir. 1989) (Rule 701 "blurred any rigid distinction
that may have existed between" lay and expert testimony).

Rule 701 has been amended to eliminate the risk t iat the
reliability requirements set forth in Rule 702 will be evaded through
the simple expedient of proffering an expert in lay witness clothing.
Under the amendment, a witness' testimony must be scrutinized
under the rules regulating expert opinion to the extent that the witness
is providing scientific, technical, or other specialized information to
the trier of fact. See generally Asplundh. Mfg. Div. v. Benton Harbor

" ~~~~Eng'g, 57 F.3d 1190 (3d Cir. 1995). lBy channeling testimony on
scientific, technical, and other specialized knowledge through the.
rules governing expert testimony, the amendment also ensures that a
party will not evade the expert witness disclosure requirements set
forth in Fed.R.Civ.P. 26 and Fed.R.Crim.P. 16 by simply calling an
expert witness in the guise of a layperson. See Joseph, Emerging
Expert Issues under the 1993 Disclosure Amendments to the Federal
Rules of Civil Procedure, 164 F.R.D. 97, 108 (1996) (noting that
"there is no good reason to allow what is essentially-surprise expert
testimony," and that "the court should be vigilant to preclude

manipulative conduct designed to thwart the expert disclosure and

120
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FEDERAL RULES OF EVIDENCE 11

discovery process"). See also United States V. Figueroa-Lmpez, 125
F.3d 1241, 1246 (9$" Or. 1997) (law enforcement agents testifying
that the defendant's conduct was consistent with that of a drug
trafficker could not testify as lay witnesses: to perm-it such testimony
under Rule 701 "subverts the requirements of Federal Rule of
Criminal Procedure 1 6(a)( 1 )(E)").

The amendment does not distinguish between expert and lay
witne.,;.Yes, but rather between expert and lay te.stiniony. Certaicnly it
is possible for the same witu ess to provide both lay and expert I
testimony i a single case. See, e.g, Un[tedt SSate's v. Figueroa-Lkopz, i
125 F.3d 124]1, 1246 (9$ Cil. 1997) (law enforce n'ent agents could
testify that the defendant was acting suspiciously, without being U
qualified as exp lits; however, the rules on experts were applicable Iwhere the agents testified on the basis of extensive experience that the llilldefendant was using code woras to refer to d ug quantities and

I U' prices). The armenndment makes clear that any part of a witness' jtestimony that is based upon scientific, technical, or other specializedIL knowledge is governed by the standards of Rule 792 and the
corresponding disclosure requirements of the Civil and Criminal

illr Rules. 
,

The phrase "scientific, technical or other specialized knowledge"
is drawn from and is intended to have the same meaning as the
identical phrase in Rule 702. See, e.g., United States v. Saulter, 60 FF.3d 270 (7Ti Cir. 19915) (law enforcemnent agent was properly Bpermitted to provide expert testimony on the process of
manufacturing crack cocaine; his testimony was based on specialized
knowledge). The amendment is not intended to affect the
"prototypical ex'aple~s] of the type of evidence contemnplated by the 'F

adoption of Rule 701 relatfing] to the appearance of persons or

121
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degr es of light or darkness, sound, size, weight, distance, and an

endless nunber of itemns that cannot be described factually in words

apart from inferences. " Asplundh Mfg. Div. v. Benton Harbor Eng 'g,

57 F.3d 1190, 119 6 (3d Cir. 1995) .

Rule 702. Testimony by Experts

I l If scientific, technical, or other specialized knowledge will

2 assist the trier of fact to understand the evidence or to

3 determine a fact in issue, a witness qualified as an expert by

4 knowledge, skill, experience, training, or education, may

|; 5 testify thereto in the form of an opinion or oth iswise-

16 provided tha () the testirmony is sufficiently based upon

7 reliable facts 0 data (2) the testimony is the prt of

8 reliabl _pfincilles and nethrds, and (31 the witnesshas

9 app~ed the p iinciples and vnetliods reli ably to the facts of the

21~~~~~1

COMMITTEE TOT0TE

Rule 702 has been amnended in response to D6a'ubert v. Merrell

I 2
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FEDERAL RULES OF EVIDENCE 1 3

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and to the many
cases applying Daubert. In Daubert the Court charged district
judges with the responsibility of acting as gatekeepers to exclude
unreliable expert testimony. The amendment affirms the trial court's
role as gatekeeper and provides some general standards that the trial
court must use to assess the reliability and helpfulness of proffered
expert testimony. The Rule as amended provides that expert
testimony of all types - not only the scientific testimony specifically
addressed in Daubert - presents questions of admissibility for the
trial court in deciding whether the evidence is reliable and helpful.
Consequently, the admissibility of all expert testimony is governed by
the principles of Rule 104(a). Under that Rule, the proponent has the
burden of establishing that the pertinent admissibility requirements
are met by a preponderance of the evidence. See Bourjaily v. United
States, 483 U.S. 171 (1987).

Daubert set forth a non-exclusive checklist for trial courts to use
in assessing the reliability of scientific expert testimony. The specific
factors explicated by the Daubert Court are: (1) whether the expert's
technique or theory can be or has been tested -that is, whether the
expert's theory can be challenged in some objective sense, or whether
it is instead simply a subjective, conclusory approach that cannot

-reasonably be assessed for reliability; (2) whether the technique ordllll ill ll

theory has been subject to peer review and publication; (3) the
lknown or potential rate of error of the technique or theory when ,: ll

l applied; (4) the existence and maintenance of standards and controls; ,
and (5) the degree to which the technique or theory has been generally l f
accepted in the scientific community.

No attempt has been made to "codify" these specific factors set
forth in Daubert. Daubert itself emphasized that the factors were

123

12,^.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ , i ,'90I l 11



14 FEDERAL RULES OF EVIDENCE

neither exclusive nor dispositive. Other courts have recognized that

not all of the specific Daubert factors can apply to every type of

expert testimony. See Tyus v. Urban Search Management, 102 F.3d

256 (7th Cir. 1996) (noting that the factors mentioned by the Court in

Daubert do not neatly apply to expert testimony from a sociologist).

See also Kannankeril v. Terminix Int'l, Inc., 128 F.3 d 802, 809 (3d

Cir. 1997) (holding that lack of peer review or publication was not

dispositive where the expeit's opinion was supported by "widely

accepted scientific knowledge"). The standards set forth in the

amendment are broad enough to require consideration of any or all of

the specific Daubert factors where appropriate.

Courts both before and after Daubert have found other factors

relevant in determining whether expert testimony is sufficiently

reliable to be considered by the trier of fact. These factors include:

(1) Vtether experts are "proposing to testify about matters

growing naturally and directly out of research they have

conducted independent of the litigation, or whether they have

developed their opinions expressly for purposes of testifying."
Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311,
131.7 (9th Cir. 1995).

(2) Whether the expert has unjustifiably extrapolated from an

accepted premise to an unfounded conclusion. See General Elec.

Co. v. Jrob7&,er, 118 S.Ct. 512, 519 (1997) (noting that in some
cases a tial court "may conclude that there is simply too great an

analytical gap between the data and the opinion proffered7).

(3) Whether the expert has adequately accounted for obvious
alternative explanations. See Claar v. Burlington N.R.R., 29 F.3d

124
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499 (9th Cir. 1994) (testimony excluded where the expert failed
to consider other obvious causes for the plaintiff's condition).
Compare Aibrosini v. LabaTrraque, 101 F.3d 129 (D.C.Cir. 1996)
(the possibility of some unelimninated causes presents a question
of weight, so long as the most obvious causes have been consid-
ered and reasonably ruled out by the expert).

(4) Whether the expert '"is being as careful as he would be in his
regular professional work outside his paid litigation consulting."
Sheehan v. Daily Racintg Form, Inc., 104 F.3dl 940, 942 (7`11 Cir.
1997). See als;o Braun v. Larilard Inc., 84 F.3d 230, 234 (7f11 Cir.
1996) (Daubent requires the trial court to assure itself that the
expe t "adheres to the same standards of intellectual rigor that are
dem anded in his professional work.").

(5) Whether the field of expeltise claimed by the expert is known
to reach reliable results. See Sterling v. Velficol Chen. Corp.,
855 F.2d 1188 (6' Cir. 1988) (rejecting testimony based on
"clinical ecology" as unfounded and unreliable).

All of these factors remain relevant to the detenmination of the [I
reliability of expert testimony under the Rule as amended.

The Court in Daubert declared that the "focus, of course, must be
solely on principles and mlethodology, not on the conclusions they
generate." 509 U.S. at 595. Yet as the Court later recognized,
"conclusions and methodology are not entirely distinct from one I
another." General Elec. Co. v. Joiner, 1I 8 S.Ct. at 519. Under the
amendment, as under DI' )aubert, when an expert purports to apply
principles and methods consistent with professional stanidards, and
yet reache.s a conclusion that other experts in the fie d would not

125 ;

II ] I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A

I i~~~~~I I I1~~~~~~~~~I~~~iI~~~~i i a!



V 
V

16 FEDERAL RULES OF EVIDENCE

reach, the trial count may fairly suspect that the principles and

methods have not been faithfully applied. See Lust v. Merrell Dow

Pharmaceuticals, DIc., 89 F.3d 594, 598 (9th Cir. 1996). The

amendment specifically provides that the trial court must scrutinize

not only the principles and methods used by the expert, but also

whether these principles and methods have been properly applied to

the facts of the case. As the cou t noted in In re Paoli R.R. Yard PCB

Litig., 35 F.3d 717, 745 (3d Cir. 1994): "any step that renders the

analysis unreliable . . . renders the experits testimony inadinissible.

This is true whet!her the step conpletely changes a reliable - -

methodology or OFmerely misappIlies thc t methodology.

Daubert involved scientific experts, and the Court left open

whether the Daubert standards apply to expert testimony that does not

purport to be scientifically-based. The inadaptability of man)y of the

specific Daubert factors outside the hard sciences (e.g.. peer review

and rate of error) has led some courts to find that Daubert is simply

inapplicable to testimony by experts who do not purport to be

scientists. See Com pton v. Subaort. of Am ., nc., 82 F.3d 1513 (10th

Cir. 1996) (Daucbert inapplicable to expelt testi niony of automotive

engineer); Tamairin v. Adamn Caterers, Inc., 13 F.3d 51 (2d Cir. 1993) -

(Daubert inapplicable to testimony based on a payroll review

prepared by an accountant). Other courts have held that Daubert is

applicable to all expert testimony, while noting that not a of the,

specific Daubert factors can be applied readily to tle testimony of

experts who are not scientists. See Watkins v. Telsmi ., Inc., 121

F.3d 984, 991 (5IT' Cir. 1997), where the court recognized that "Inlet

every guidepost outlined in Daub ert will necessarily apply to expeit

testimony based on engineering principles and practical experience,"

but stressed that the trial court after Daubiert is still obligated to

determine whether expert testimony is reliable; therefore, "[w]hether
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the expert would opine on economic evaluation, advertising
psychology, or engineering," the trial court must determine "whether
the expeit is a hired gun or a person whose opinion in the courtroom
will withstand the same scrutiny that it would among his professional
peers.'

The amendment does not distinguish between scientific and other
forms of expert testimony. The trial court's gatekeeping function
applies to testimony by any expert. While the relevant factors for
determining reliability will vary from expertise to expertise, the
amnendmenlt reJects the premise that an expert's testimony should be
treated more permissively simply because it is outside the realm of
science. An opinion from an expert who is not a scientist should
receive the same degree of scrutiny for reliability as an opinion from
an expert who purports to be a scientist. See Wzatkins v. Telsmith,
Inc., 121 F.3d 984, 991 (5hCir. 1997) ("[l0t seems exactly backward:'I
that experts who purport to rely on general engineering principles
and practical experience might escape screening by the district court
simply by stating that their conclusions were not reached by any
particular method or technique."). Some types of expert testimony
will be more objectively verifiable, and subject to the expectations of
falsifiability, peer review, and publication, than others. Some types[, of expert testimony will not rely on anything like a scientific method,
and so will have to be evaluated by reference to other standard[ +d+'D principles attendant to the particular area of expertise. The trial judge 4
in all cases of proffered expert testimony must find that it is properly 4
grounded, well-reasoned, and not speculative before it can be
admitted. If there is a well-accepted body of learning and experience
in the expert's field, then the expert's testimony must be grounded in
that learning and experience to be reliable, and the expert must
explain how the conclusion is so grounded. See, e.g., American
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College of Trial Lawyers, Standards and Procedures for Determn ining
the Admissibility of Expert Testimony after Daubert, 157 F.R.D. 57 1,
579 (1994) ("[W]hether the testimony concerns economic principles.
accounting standards, property valuation or other non-scientific
subjects, it should be evaluated by reference to the 'knowledge and
experience' of that particular field.").

The amendment requires that the testimony rmust be the product
of reliable principles and methods that are reliably applied to the
facts of the case. While the terms "principles" and "methods" may
convey one impression when applied to scientific knowledge, they
remain relevant when applied to testimony based on technical or
other specialized knowledge. For example, when a law enforcement
agent testifies regarding the use of code words in a drug transaction,
the principle used by the agent is that participants in such transactions
regularly use code words to conceal the nature of their activities. The
method used by the agent is the applicaton of extensive experience
to analyze the meaning of the conversations. So long as the
principles and methods are sufficiently reliable, and so long as the
proponent demonstrates that these principles and methods are applied
reliably to the facts of the case, this type of testimony should be
admitted.

If the witness is relying solely or primarily on experience, then the
witness must explain how that experience leads to the conclusion
reached. Tlhie trial court's gatekeeping function requires more than
simply "taking the expert's word for it." See Daubert v. Merrell Dow
Pharmaceuticals, Inc., 43 F.3d 1311, 1319 (9th Cir-1995) ("'We've
been presented with only the experts' qualifications, their conclusions
and their assurances of reliability. Under Daubep-t, that's not
enough."). The more subjective and controversial the expei 's
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inquiry, the more likely the testimony should be excluded as
unreliable. See O'Conner v. Commonwealth Edison Co., 13 F.3d
1090 (7th Cir. 1994) (expert testimony based on a completely
subjective methodology held properly excluded).

The amendment requires that expert testimony must be based
upon reliable and sufficient underlying "facts or data." The term
"data" is intended to encompass the reliable opinions of other experts.
See the original Advisory Committee Note to Rule 703.

There has been some confusion over the relationship between
,,idic Rules 702 and 703. The amendment makes clear that the adequacy

of the basis of an expert's testimony is to be decided under Rule 702.
Rule 702 sets forth the overarching requirement of reliability, and an
analysis of the expert's basis cannot be divorced from the ultimate
reliability of the expert's opinion. In contrast, the "reasonable
reliance" requirement of Rule 703 is a relatively narrow inquiry. By
its terms, R-ule 703 does not regulate the basis of the expert's opinion
per se. Rather, it regulates whether the expert can rely on information
that is otherwise inadmissible. If the expert purports to rely on
inadmissible information, Rule 703 requires the trial court to
determine whether that information is of a type reasonably relied
upon by other experts in the field. If so, the expert can rely on the
information in reaching an opinion. However, the question of
whether the expert is relying on a sufficient and reliable basis of
information - whether admissible information or not -is governed
by the reliability requirements of Rule 702.

The amendment makes no, attempt to set forth procedural
requirements for exercising the trial court's gatekeeping function over
expert testimony, such as are discussed in, e.g, Margaret Berger,
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Rev 135 (994. ,ours hveshown considerable, ingenuity and'
flexiilityin c'chalienges to expert testimony, under

Daubrtahd it is contemplated that this will continue' under the
amended Rule. See, 'e.g., Cortes-Irizarry v. Corporacion Insular,

11l F.3d 184 (1 st Cir. 1997) (discussing the application of Daubert
in ruling owar motion for summary judgment); In re Paoli R.R. Yard
P CB Litig., 35 F.3d 717, 736, 739 (3d Cir. 1994) (discussing the use
of in lim~ine hearings); Claar v. Burlington N.R.R., 29 F.3d 499,
5 p2-05 (9th!Cir. 1994) (discussing the trial court's technique of order-
iing expl~el1sto submit serial affidavits explaining theraoign
methods underlyingtheir conclusions),

The amendmnent continues the practice of the original Rule in
re'ferring to~ a qualified witness as an "expert. " Trhis was done to
provide continuity and to minimize change. The, use of the'term
"expert"' in,, the Rule -does not, however, mean that a jury should
actually be' informned that a qualified witness, is -testifying as an
"expert." Indeed, there is much to besaid for aprac~tice thatprohibits

i ~~~the use' of the term "expert" by both the parties and the court at trial.
Such a practice "ensures that trial courts'do not inadvertently put their
stamp of authority", on a witness' opinion, and protects against, the
ju ry's being' "'overwhelmed by the so-called 'ex erts'." Hon. Charles
R. Richey,P Poosals to Eliminate the Prejudicial Effect of h s

0 | [ i Procedu~~ralPaidgsfrApyn h a~r fe t hein Use

of the, Wrd "Expert" Under the Federal Rules of Evidence in
Cfrimibial and Civil Jury Trials, 154 F.R.D. 537, 559 (1994) (setting
}~th lj abrniting is cons and a standing order employed to prohibit
tL|e us1 of ted te rm "expert" in jury trials).
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Rule 703. Bases of Opinion Testimn oiy by Experts

1 The fac~ts or data in the particular case upon which an

2 expert bases an opinion or inference may be those perceived

3 by or made k'nown to the expert at or before the hearing. If

4 of a type rea sonably relied upon by experts in the particular

5 field in forming opinions or inferences u pon the subject, the

6 facts or data need not be admissible in evidence in order for

7 the opinion or- inference to be admitted. If the facts or data

8 are othe i-xie inadmissible, they shall not be disclose d to the

9 iury by the proponent of the o2pinion or inference unless their

10 probative value substantialy outwei j's their prejudicia

11I effect.

COMMITTEE NOTE

Rule 703 has been amended to emnpha~size that when an expert
fail reasonably relies on inadmissible information to fonn an opinion or

inference, it is the opinion or inference, and 'not the informnation, that
is admitted as evidence. Courts have reached different results on how
to treat otherwise inadmissible information that is reasonably relied
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22 FEDERAL RULES OF EVIDENCE

upon by an expert in forming an opinion or drawing an inference.
Coinpare United States v. Rollins, 862 F.2d 1282 (7th Cir. 1988)
(admitting, as part of the basis of an FBI ageent's expert opinion on the

meaning of code language, the statements of an info rmant), with

United States v. 0.59 Acres of L and, 109 F.3d 1493 (9th Cir. 1997)

(error to admit hearsay offered as the basis of an expert opinion,
wit tout a limiting instruction). Commentators have also taken
differing views. See, e.g., Ronald Carlson, Policing the Bases oCf

Moderm Expert Testimony, 39 Vand. L. Rev. 577 (1986) (advocating
limits on the jury's consideration of otherwise inadmissible evidence
used as the basis for an expert opinion); Paul Rice, Inadmissible

Edi ence as a Basis for Expert Testimony: A Response to Preifessor

Ca(rson, 40 Vand. L. Rev. 583 (1987) (advocating unrestricted use of

information reasonably relied upon by an expert).

When inforn ation is reasonably relied upon by an expert and yet

is not independently admissible, a trial count applying this Rule must

consider the information's probative value in assisting the july to

weigh the expert's opinion on the one hand, and the risk of prejudice
resulting from the jury's potential misuse of the information on the

other. If the trial court finds that the probative value of the

information in assessing the expert's opinion substantially outweighs
its prejudicial effect, the information may be disclosed to the jury, and
a limiting instruction must be given upon request, informing the jury
that the underlying information must not be used for substantive
purposes. See Rule 105. In determining the appropriate course, the
trial court should consider the probable effectiveness or lack of

effectiveness of a limiting instruction under the particular
circumstances. Furthermore, the trial court must keep in mind that

disclosure of the inadmissible information is permitted only if the
probative value of the information, in the manner that it is disclosed
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to the jury, substantially outweighs its prejudicial effect.

The amendment governs the use before the jury of otherwise
inadmissible information reasonably relied on by an expert. It is not
intended to affect the admissibility of an expert's testimony, nor to
deprive an expert of the use of inadmissible information to form and
propound an expert opinion or inference. Nothing in this Rule
restricts the presentation of underlying expert facts or data when
offered by an adverse party. See Rule 705.

The amendment provides a presumption against disclosure to the
ury of otherwise inadmissible information used as the basis of an

expert' s opinion or inference, where that information is offered by the
proponent of the expert. hi a nulti-party case, where one party
proffers an expert whose testimony is also beneficial to other parties,
each such party should be deemed a "proponent" within the meaning
of the amendment.

Rule 803. Hearsay Exceptions; Availability of Declarant
Immaterial

The following are not excluded by the hearsay rule,

2 even though the declarant is available as a witness:

3 ' t ****

4 . (6) Records of regularly conducted activity.-A

5 memorandum, report, record, or data compilation, in any
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6 form, of acts, events, conditions, opinions, or diagnoses,

7 made at or near the time by, or from information

X transmitted by, a person with knowledge, if kept in the

9 course of a regularly conducted business activity, and if it

10 was the regular practice of that business activity to make

I I the memorandum. report, record, or data compilation, all

12 as shown by the testimony of the custodian or other

1 3 qualified witness, bW certification that com lies with

14- Rule 902(11, Rule 902(12), or a statute permitting

15 certification, unoless the source of informiation or the

16 method or circumstances of preparation indicate lack of

17 trustworthiness. The term "business" as used in this

18 paragraph includes business, institution, association,

19 profession, occupation, and calling of every kind, whether

20 or not conducted for profit.
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COMMITTEE NOTE

- "0 , The amendment provides that the foundation requirements of
Rule 803(6) can be satisfied under certain circumstances without the
expenseand inconvenience of producing time-consuming foundation
witnesses. Under current law, courts have generally required
foundation witnesses to testify. See, e.g., Tongil -Co., Ltd. v.- Hyundai
Merchant Marine Corp., 968 F.2d 999 (9th Cir. 1992) (reversing a
judgment based on business records where a qualified person filed an
affidavit but did not testify). Protections are provided by the
authentication requirements of Rule 902(11) for domestic records,
Rule 902(12) for foreign records in civil cases, and 18 U.S.C. § 3505
for foreign records in criminal cases.

Rule 902. Self-authenticadon

1 Extrinsic evidence of authenticity as a condition precedent

2 to admissibility is not required with respect to the following:

3

4 (11) Certified domestic records of regularly

5 conducted activity.-The original or a duplicate of a

6 domestic record of regularly conducted activity, which
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7 would be admissible under Rule 803(6), and which the

8 custodian thereof or another gualified person certifies

9 under oath-

10 (A) was made at or near the time of the

11 occurrence of the matters set forth, by or from

12 information transmitted by a person with

13 knowledge of those matters,

14 (L was kept in the course of the regularly

15 conducted activity; and

16 (Cj was made by the regularly conducted

17 activity as a regular ractice.

18 A party intending to offer a record in evidence under this

19 parag1iphl must provide written notice of that intention to

20 lll adverse parties, and must make the record available for
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2 i c sufintly in advance of its offer in evidence

22 to provide an adverse party witha fair opportunity to
.V,, 9

23 challenae it.

24 (12 Certifted fore-en records _o eglarly

25 conducted activity.-In a civil case, the original or a

26 duplicate of a foreign recorg-d of rEgularly conducted

27 activiity, which )ywould be admissible under Rule 803(6,

28 and which is accoinpanied by a written declaration by the

29 custodian thereof or another qualified person that the

30 record-

31 A was made at or near the time of the

32 occurrence of the matters set forth, by or fro

33 infoiniation transmitted by,_a person with

34 knowledge of those matter;

35 was kept in th course of the regulaly

36 Cond activity; and
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28 FEDERAL RULES OF EVIDENCE

37 (C) was made by the regularly conducted

38 activity as a leular practice.

39 The declaration must be signed in a manner which, if

40) falsel~y made, wvould subject the maker to crimin 1 penalty

41 under the laws of the county where the declaration is

42 signed. A party ntending to offer a record in evidence

43 under this paragraph must provide written notice of that

44 intention to all adverse pasties, and nust make the record

45 available for inspection sufficiently in advance of its off e

46 in evidence to provide an adverse party with a fair

47 opportunity to challenge it.

COMMITTEE NOTE

The amendment adds two new paragraphs to the rule on self-
authentication. It sets forth a procedure by which parties can
authenticate certain records of regularly conducted activity, other than
through the testimony of a foundation witness. See the amendment
to Rule 803(6). 18 U.S.C. § 3505 currently provides a means ftor
certifying foreign records of regularly conducted activity in criminal
cases, and this amendmnent is intended to establish as mfiilar procedure
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tor domestic records, and for foreign records offered in civil cases.
The notice requirements in Rules 902(11) and (12) are intended to
give the opponent of the evidence a full opportunity to test the
adequacy of the foundation set forth in the certificatiou .
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PROCEDURES FOR THE CONDUCT OF BUSINESS BY
THE JUDICIAL CONFERENCE COMMITTEES ON

RULES OF PRAcTICE AN'DPROCEDURE

Scope

These procedures govern the operations of the Judicial Conference
Committee on Rules of Practice, Procedure, and Evidence (Standing
Committee) and the various Judicial Conference Advisory
Committees on Rules of Practice and Procedure in drafting and
recommending new rules of practice, procedure, and evidence and
amendments to existing rules.

Part I - Advisory Comrnittees

1. Functions

Each Advisoiy Cornmittee shall carry on "a continuous study
of the operation and effect of the general rules of practice and
procedure now or hereafter in use" in its particular field, taking
into consideration suggestions and recommendations received
from any source, new statutes and court decisions affecting the
rules, and legal commentary.

2. Suggestions and Recommendations

Suggestions and recommendations with respect to the rules
should be sent to the Secretary, Committee on Rules of Practice
and Procedure, Administrative Office of the United States
Courts, Washington, D.C. 20544, who shall, to the extent
feasible, acknowledge in writing every written suggestion or
recommendation so received and shall refer all suggestions and
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recommendations to the appropriate Advisory
Committee. To the extent feasible, the Secretaiy, in
consultation with the Chairman of the Advisory
Committee, shall advise the person making a
recommendation or suggestion of the action taken
thereon by the Advisory Committee.

3. Drafting Rules Chainges

a. An Advisory Committee shall meet at such times and
places as the Chairman may authorize. All Advisory
Committee meetings shall be open to the public, except
when the committee so meeting, in open session and with
a majority present, detennines that it is in the public I
interest that all or part of the remainder of the meeting on
that day shall be closed to the public and states the reason
for closing the meeting. Each meeting shall be preceded
by notice of the time and place of the meeting, including
publication in the Federal Register, sufficient to permit
interested persons to attend.

b. The reporter assigned to each Advisoiy Committee shall,
under the direction of the Committee or its Chairman,
prepare initial draft rules changes, "Committee Notes
explaining their purpose and intent, copies or summaries
of all written recommendations and suggestions received
by the Advisory Committee, and shall forward them to 4 |
the Advisory Committee. it

c. The Advisory Committee shall then meet to consider the
draft proposed new rules and rules ainendmnents, tqgether ^
with Committee Notes, make revisions therein, and
submit them for approval of publication to the Standing

I 42 , I
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Committee, or its Chairman, with a written report
explaining the Committee's action, including any
minority or other separate views.

4. Publication and Public Hearings

a. When publication is approved by the Standing
Committee, the Secretary shall arrange for the printing
and circulation of the proposed rules changes to the
bench and bar, and to the public generally. Publication
shall be as wide as practicable. Notice of the proposed
rule shall be published in the Federal Register and copies
provided to appropriate legal publishing firms with a
request that they be timely included in their publications.
The Secretary shall also provide copies to the chief
justice of the highest court of each state and, insofar as is
practicable, to all individuals and organizations that
request them.

b. In order to provide full notice and opportunity for
comment on proposed rule changes, a period of at least
six months from the time of publication of notice in the
Federal Register shall be permitted, unless a shorter
period is approved under the provisions of subparagraph
d of this paragraph.

c. An A dvisory Committee shall conduct public hearings on
all proposed rules changes unless elimination of such
hearings is approved under the provisions of
subparagraph d of this paragraph. The hearings shal be
held at such times and places as determined by the
chairman of the Advisory Committee and shall be
preceded by adequate notice, including publication in the
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Federal Register. Proceedings shall be recorded and a
transcript prepared. Subject to the provisions of
paragraph six, such transcript shall be available for
public inspection.

d. Exceptions to the time period for public comment and
the public hearing requirement may be granted by the
Standing Committee or its chairman when the Standing
Committee or its chairman determines that the
administration of justice requires that a proposed rule
change should be expedited and that appropriate public
notice and comment may be achieved by a shortened
comment period, without public hearings, or both. The
Standing Committee may eliminate the public notice and
comment requirement if, in the case of a technical or
conforming amendment, it determines that notice and
comment are not appropriate or necessary. Whenever
such an exception is made, the Standing Committee shall
advise the Judicial Conference of the exception and the
reasons for the exception.

5. Subsequent Procedures

a. At the conclusion of the comment period the reporter
shall prepare a summary of the written comments
received and the testimony presented at public hearings.
The Advisory Committee shall review the proposed rules
changes in the light of the comments and testimony. If
the Advisory Committee makes any substantial change,
an additional period for public notice and comment may
be provided.

b. The Advisory Committee shall submit proposed rules
changes and Comm unittee Notes, as finally agreed upon, to
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the Standing Committee. Each submission shall beaccompanied by a separate report of the comments
received and shall explain any changes made subsequent
to the original publication. The submission shall alsoinclude minority views of Advisory Committee members
who wish to have separate views recorded.

6. Records

a. The Chairman of the Advisory Committee shall arrangefor the preparation of minutes of all Advisory Committee
meetings.

b. The records of an Advisory Committee shall consist ofthe written suggestions received from the public; thewritten comments received on drafts of proposed rules,responses thereto, transcripts of public hearings, andsummaries prepared by the reporter; all correspondence
relating to proposed rules changes; minutes of Advisory
Committee meetings; approved drafts of rules changes;and reports to the Standing Committee. The records shall
be maintained at the Administrative Office of the UnitedStates Courts for a minimum of two years and shall beavailable for public inspection [uring reasonable officehours. Thereafter the records may be transferred to aGovernment Records Center in accordance withapplicable Government retention and disposition

schedules.

c. Any portion of minutes, relating to a closed meeting andmade available to the public, may contain such deletions
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as may be necessary to avoid frustrating the purposes ofclosing the meeting as provided in subparagraph 3a.

d. Copies of records shall be furnished to any person upon
payment of a reasonable fee for the cost of reproduction.

Part HI - Standing Committee

7. Functions

The Standing Committee shall coordinate the work of the
several Advisory Committees, make suggestions of proposals
to be studied by them, consider proposals recommended by the
Advisory Committees, and transmit such proposals with its
recommendation to the Judicial Conference, or recommit them
to the appropriate Advisory Committee for further study and
consideration.

8. Procedures

a. The Standing Committee shall meet at such times and
places as the Chairman may authorize. All Committee

Sly; ~~~meetings shball be open to the public, except when thecommittee so meeting, in open session and with amajority present, determines that it is in the publicinterest that al1 or part of the remainder of the meeting on
that day shall be closed to the public and states the reason4 1 1 . for closing the meeting. Each meeting shall be preceded
by notice of the time and place of the meeting, including
publication in the Federal Register, sufficient to permitinterested persons to attend,
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b. When an Advisory Committee's final recommendations
for rules changes have been submitted, the Chairman and
Reporter of the Advisory Corminttec shall attend the
Standing Committee meeting to present the proposed
rules changes and Committee Notes.

c. The Standing Commlittee may accept, reject, or modify a
proposal. If a modification effects a substantial change,
the proposal will be returned to the Advisory Committee
with appropriate instructions.

d. The Standing Committee shall transmit to the- Judlicial
Conference the proposed rules changes and Commnittee
Notes approved by it, together with the Advisory
Committee report. The Standillg Committee's lewpolt to
the Judicial Conference shall include its
recommendations and explain any changes it has miade.

9. lRec;ords

a. The Secretary shall prepare miue falSadn
Commrittee mneetinlgs.

b. The records of the Stanlding Committee shall consist of
the minutes of Stanlding and Advisory Committee
meetings, reports to the Judicial Conference, and
correspondence concerning rulles changes including
correspondence with Advisory Committee Chairmnen.
The records shall be mainltainedl at the Administrative
Office of the United States Courts for a minimum of two
years and shall be available for public inspection during
reasonable office hours. Th~erevafter the records may be
transferred to a Governmrtent Records Center in
accordance with applicable Governament retention and
disposition schedules.
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c. Copies of records shall be furnished to any person upon,
payment of a reasonable fee for the cost of reproduction.
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Judge Lee H. Rosenthal Francis H. Fox., Esquire

Judge John L. Carroll Phillip A. Wittmnann, Esquire

Honorable FrankW. Hunger Sheila L. Birnbaum, Esquire

Assistant Attorney General
Civil Division
Urited S tates Department

of Justice

Professor Edward H. Cooper, Reporter
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ADVISORY COMMI7', TEE ON CRIMINAL RULES

Judge W. Eugene Davis, Chair

Judge Edward E. Carnes Chief Justice Daniel E. Wathen
Maine Supreme Judicial Court

Judge George M. Marovich Professor Kate Stith

Judge David D. Dowd, Jr. Robert C. Josefsberg, Esquire

Judge D. Brooks Smith Darryl W. Jackson, Esquire

Judge John M. Roll Henry A. Martin, Esquire
Federal Public Defendei

Judge Tommy E. Miller Roger A. Pauley, Esquire
Director, Off-ice of Legislation
Criminal Division
United States Department of

*1 ~~~~~~~~~~~~~~~~~~~~Justice

Professor David A. Schlueter, Reporter

ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Fern M. Smith, Chair

Judge Jerry E. Smith Professor Kenneth S. Broun

Judge Milton 1. S adur Gregory P. Joseph, Esquire

Judge David C. Norton John M, Kobayashi, Esquire

Judge James T. Turner Fredric F. Kay, Esquire
Federal Ptiblic Def'ender

Dean James K. Robinson Mary Frances Harkenrider, Esquire
Counsel., Criminal Division
United States Department of Justice

Professor Daniel J. Capra, Reporter
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STATE BAIB ASSOCIATIONS'
POItNT:S (3F COliMTACT

TO THE RULES COMMITTEES

Hawaii State Bar Association
Alabamria State Bar Margery Bronster, Esquire

Frank Al. Bainbridge, Esquire

Idaho State Bar
Alaska Bar Association Diane K. Minnich, Esquire

Monica Jenicek, Esquire

Illinois State Bar Association
State Bar of Arizona Dennis Rendleman, Esquire
Anthony R. Lucia, Esquire

Indiana State Bar Association
Arkansas Bar Association Thoanas A. Py rz, Esquire

4 J. Thzomas Ray, Esquire

The Iowa State Bar Association
The State Bar of California John C. Hendrickv, Esquire

- Pomamela L. Johnston, Evquire
Kansas Bar Association

The Colorado Par Association Brian G. Crace, Esquire
Clarlex C. Turner, Esquire

Kentuc.k y Bar Association
Connecticut Bar Association Normsan E. Harmed, Esquire

., ' ~Francfis J. Brody, Esquire
Louisiana State Bar Association

-Delaware State Bar Association Patrick A. Talley, Esquire
Gregory P. Willians, Esquire

Mainae State GBar
Y Bar A.sociation of District of Cobiumbia Martha C. Gaiythwaite, Esquire

F 2' whoinas EaJl Patto 1, Esquire
Maryland State Bar Association

The District of Col mbia Bay Roger W. Titus, Esquire
William J. Carter; Esquire

Massachusetts Bar Association
The Florida Bar MartinW. FMealy, Esquire
Janmes E Cobb, Esquire

. . ~~~~~~~~~~~~~State Bar oMf TOichigan
Georgia S ite Bar Association Jon R o Muth, 1Fsquire

aGlez7 Drbyshire
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Minnesota State Bar Association Oregon State Bar

Judge Mvarilyn Juslinan Honorzable Robert E. Jones

The Mississippi Bar Pennsylvania Bar Association

Larry Houchiss 
H. Robert Fiebach, Esquire

The Missouri Bar Rhode Island Bar Association

Robert 7': Adains, Esquire Benjamin V. White, IfZ, Esquire

State Bar of Montaia South Carlila BarI

L'awrenice F. Daly, Esquire Justin S. Kahn, E'squire

Nebraska State Bar Association State Bar of Texas

Jderrenie D. O'Haare, Esquire Ronald F. Edere, esquire

StheMs Bar oi Nevada Tennessee Bar Association

Wayne Bleouins 
AllanF. R a isaw-, Esquire

New Jersey State Bar Association VerR ont Bar Association

Raon Aondam. Noble, Fsquire Samuel e oiar, Jr, Esquire

State Bar of New Mexico Stle Virginia Bar Association

Carl J. FDuakus, Esquire C.B. Arrington, Jr Esquire

New York State Bar Association 
Virginia State Bar

Berricee. O/eber, Esquire Mady Fan ceydSpercer, Esqu 1 ire

North CarolinaBar Association eashington State B ar Association

G. Gray eilson, Esquire Jan Raicnels

The North Carolina State Bar The 'Ve st Virginia Stare Bar Asio

L Ra omas LuNdsford,,Esquire 
S omueas R. Tinder Esquire

State Bar Disociation of North Dakota State Bar of WisconsIn

sarfdi uabor, Esquire 
C.L. Arrign, Esquire

ONhio State Bar Association WyViring State Bar ' F

Brillciae K. Weisenberg, Esquire Richard EY Day, Esquire

1,'~ Nrt Caoln BrAsocaio asintn tteBa sscato

FF~~G. G a Wilson, E q ir o Mih
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